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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL NO.2, 

KAMRUP (M), GUWAHATI

Present : Shri A. Chakravarty, M.A., LL.M., AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.1768 of 2013

1. Shri Azan Ali

2. Shri Riki Ahmed

3. Smt. Anisha Begum … Claimant

 -Versus-

1. The Oriental Insurance Company Ltd

2. (I) Shri Tafajul Ali

 (II) Shri Norod Baishya

3. Shri Abdul Jafar ...Opposite Parties
 
Advocates who appeared in this case:- 

Shri Zafar Iqbal, advocate for the claimants

Smt. Dipika Talukdar, advocate for the O.P. No.1

Shri Pratima Saha, advocate for the O.P. No.3

Claim petition filed on : 09-10-2013

Evidence recorded on : 14-03-2016

Arguments heard on : 20-12-2016

Judgment delivered on : 02-01-2017 

J U D G M E N T

1. This is an application filed under section 166, along with an 

application  under  section  140  of  the  Motor  Vehicles  Act,  1988,  by  the 

claimants, namely 1. Shri  Azan Ali, 2. Shri Riki Ahmed and 3. Smt. Anisha 

Begum, praying for granting  compensation on account of the death of one 

Ashma Begum @ Matijan in a motor vehicle accident.

2. The case of the claimants in brief is that on 11-08-2013, at 



MAC Case No.1768 of 2013

2
about  11:30  A.M.,  travelling  as  a  pillion  rider  in  the  motorcycle  bearing 

registration No.AS-01-AK-8949, while the deceased Ashma Begum @ Matijan 

( wife of the claimant No.1 and mother of the claimant Nos. 2 and 3) was 

proceeding  from  Batsor  side  towards  Mukalmua,  at  Kutnikuchi  (Kalatali), 

under Belsor Police Station, suddenly a goat appeared before the motorcycle, 

at which the driver applied heard break, as a result of which, she fell down 

on the road and sustained grievous injuries. Immediately, she was shifted to 

the Mukalmua P.H.C. but, during treatment, she succumbed to the injuries. 

3. The  claimants  have  further  stated  that  the  said  accident 

occurred due to the rash and negligent driving of the motorcycle bearing 

registration No.AS-01-AK-8949 on the part of its driver. In connection with 

the said accident, the Belsor police has registered the case No.241/2013, for 

commission of offences punishable under sections 279, 304(A) IPC against 

the driver of the said vehicle and investigated the case. Therefore, they have 

filed  the  instant  claim  petition  seking  compensation  of  Rs.15,00,000/- 

(Rupees fifteen lakh) only. Pending disposal of the claim petition, they have 

prayed for awarding Rs.50,000/- towards no fault liability.

4. The  Opposite  Party  No.1,  the  Oriental  Insurance  Company 

Limited, the insurer and the Opposite Party No.3 Shri Abdul Jafar, the driver 

of the motorcycle bearing registration No.AS-01-AK-8949 involved in the said 

accident have contested the case by filing seperate written statements and 

the case proceeded ex-parte against the Opposite Party No.2 (I) Shri Tafajul 

Ali,  the owner  and  the Opposite  Party  No.2  (II)  Shri  Norod Baishya,  the 

insured of the said vehicle.  In their written statements, the Opposite Party 

Nos.  1  and  3  have  taken all  the  routine  pleas,  denied  the  case  of  the 

claimants and have prayed for dismissal of the claim petition.

5. On  merit,  Opposite  Party  No.1,  the  Oriental  Insurance 

Company Limited, the insurer of the motorcycle bearing registration No.AS-

01-AK-8949 has averred that the claim petition is false, frivolous, concocted 

and not tenable under the law and as such, is liable to be dismissed. In the 

claim petition, the name of the owner of the alleged vehicle No.AS-01-AK-

8949 is mentioned as Md. Tafajul Ali, S/o Farmuj Ali and name of the insured 

of the said vehicle is mentioned as Mr. Nirod Baishya, S/o Bipin Baishya. The 

owner and insured are two different persons. In view of the above, the claim 

petition is liable to be dismissed. 

6. On merit, the  Opposite Party  No.3 Abdul Jafar,  the driver of 

the  motorcycle bearing registration No.AS-01-AK-8949  has averred  that on 



MAC Case No.1768 of 2013

3
the  day  of  the  alleged  accident,  driving  the  said  motorcycle,  with  the 

deceased as pillion rider, while he was proceeding from Batsor side towards 

Mukalmua side, at Kuntikuchi (Kalatoli), a goat came from the left side of the 

road and appeared before the motorcycle. He tried his best to avoid the goat 

and to stop the motorcycle. The deceased was sitting in the rear seat of the 

motorcycle carelessly, without holding him and the frame attached to the 

seat. As a result, she fell down from the motorcycle and sustained grievous 

injuries. He is not responsible for causing the said accident. At the time of 

the alleged accident, the said motorcycle was duly insured with the Opposite 

Party  No.1  insurance  company  vide  policy  No.311200/31/2013/65916.  He 

was also driving the motorcycle with a valid driving license. Therefore, he has 

submitted that he is not liable to pay any compensation to the claimants and 

the claim petition is liable to be dismissed.

 He has enclosed with the written statement Photostat copies 

of  his  driving  license,  registration  certificate  and  insurance  policy  of  the 

motorcycle bearing registration No.AS-01-AK-8949. 

7. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I.  Whether victim (Late) Ashma Begum @ Matijan, died as a 

result  of  the  injuries  sustained  by  him in  the  alleged  road 

accident  dated  11-08-2013  involving  the  vehicle  bearing 

registration No.AS-01-AK-8949 (motorcycle) and whether the 

said accident took place due to rash and negligent driving of 

the driver of the offending said vehicle ?

II.  Whether  the  claimant  is  entitled  to  receive  any 

compensation  and  if  yes,  to  what  extent  and  by  whom 

amongst the opposite parties, the said compensation amount 

will be payable ?

8. During  the  course  of  hearing,  the  claimants  examined  two 

witnesses. The Opposite Party No.1 did not examine any witness.

DECISION AND REASONS THEREOF
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9. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for both the sides, give my decision on the 

above issues as follows:

ISSUE NO.I

10. P.W.-1  Shri  Azan  Ali,  the  claimant  No.1  has  stated  in  the 

affidavit of his examination-in-chief that on 11-08-2013, at about 11:30 A.M., 

travelling as a pillion rider in the motorcycle bearing registration No.AS-01-

AK-8949, while his deceased wife was proceeding from Batsor side towards 

Mukalmua, at Kutnikuchi (Kalatali),  under Belsor Police Station,  suddenly a 

goat  appeared  before  the  motorcycle,  at  which  the  driver  applied  heard 

break, as a result of which, she fell down on the road and sustained grievous 

injuries. Immediately, she was shifted to the Mukalmua P.H.C. but, during 

treatment, she succumbed to the injuries. 

11. He has further stated that the said accident occurred due to 

the rash and negligent driving of the motorcycle bearing registration No.AS-

01-AK-8949 on the part of its driver. At the time of her death, his wife was 

35 years old and her monthly income was Rs.8,000/-. She was a weaver and 

she  used  to  earn  Rs.8,000/-  per  month  by  working  under  Ankita  Ladies 

Corner, Barnandi Chowk. She has left behind him, one minor son and one 

minor daughter as her legal heirs and representatives. They were dependent 

upon  her  and  the  she  contributed  towards  maintenance  of  his  family. 

Therefore,  he  has  prayed  for  granting  compensation  of  Rs.15,00,000/- 

(Rupees fifteen lakh) only. 

12. He has exhibited the Ext.-1 accident information report; the 

Ext.-2  certified  true  copy  of  the  post  mortem  report;  the  Ext.-3(1  to3) 

certified true copy of the FIR, Charge-sheet and seizure list and the Ext.-4(1) 

and 4 (2) diploma certificate and salary certificate of the deceased.

13. In the cross-examination, he has stated that he did not see 

the accident. At the time of the said accident, his wife was travelling as a 

pillion rider in the motorcycle driven by his brother. The motorcycle belonged 

to  somebody  else.  At  the  time  of  the  accident,  both  her  children  were 

travelling with his wife. His father-in-law lodged the FIR of the accident. In 

the FIR, it is stated that as his wife’s legs got entangled in the tether of the 

goat, she fell down from the motorcycle. This is also stated in the charge-

sheet. He has  denied  the  suggestion  that  as  his  deceased  wife  was  not 
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holding anything and did not put her legs on the foot rest of the motorcycle; 

she fell down from the motorcycle. He has further stated that he is a daily 

wage worker. He has not brought anybody to prove the Ext.-4(2) income 

certificate of the deceased. He has denied the suggestion that the accident 

did  not  occur  due  to  the  rash  and  negligent  driving  of  the  offending 

motorcycle. He has also denied the suggestion that the accident occurred 

due  to  the  negligence  of  his  deceased  wife.  He  has  also  denied  the 

suggestion  that  as  four  passengers  were  travelling  by  the  offending 

motorcycle the alleged accident occurred.

14. P.W.-2  Ashraf Ali,  has  stated  in  the  affidavit  of  his 

examination-in-chief that on 11-08-2013, at about 11:30 A.M., travelling as a 

pillion rider in the motorcycle bearing registration No.AS-01-AK-8949, while 

the deceased Ashma Begum @ Matijan  was proceeding from Batsor  side 

towards  Mukalmua,  at  Kutnikuchi  (Kalatali),  under  Belsor  Police  Station, 

suddenly a goat appeared before the motorcycle, at which the driver of the 

motorcycle applied heard break, as a result of which, she fell down on the 

road and sustained grievous injuries.  Immediately, she was shifted to the 

Mukalmua P.H.C. but, during treatment, she succumbed to the injuries. He 

has  further  stated  that  the  said  accident  occurred  due  to  the  rash  and 

negligent driving of the motorcycle bearing registration No.AS-01-AK-8949 on 

the part of its driver.

15. In the cross-examination, he has stated that at the time of the 

alleged accident, plying a bicycle he was proceeding towards Mukalmua side. 

He saw that a goat suddenly appeared before the motorcycle. The offending 

motorcycle was drivien at a very high speed. As the goat suddenly appeared 

before the motorcycle, the driver lost control over the motorcycle. He has 

denied the suggestion that he has deposed falsely. The motorcycle did not 

capsize, but the woman pillion rider fell down from the motorcycle. Police did 

not record his  statement.  He has denied the suggestion that he was not 

present at the place of accident. He took the injured woman to the hospital.  

The doctor of the hospital told him that she had died. He has denied the 

suggestion that the motorcycle was not responsible for the causing death of 

the deceased Asma Bibi.

16. But, in view of the above testimony of the P.W.-1, it must be 

held that the P.W.-2 has lied on oath before this Tribunal.
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17. In view of the above testimony of the P.W.-1, it is crystal clear 

that  the  alleged  accident  occurred  when  the  legs  of  the  deceased  got 

entangled in the tether of the goat and not  due to the rash and negligent 

riding of the motorcycle bearing registration No.AS-01-AK-8949 on the part 

of its driver. The Ext.-3(1) certified true copy of the FIR and the Ext.-3(2) 

certified true copy of the charge-sheet exhibited by the  P.W.-1  also proves 

the same. Therefore, the motorcycle bearing registration No.AS-01-AK-8949 

did not cause the alleged accident. In fact, the said motorcycle did not meet 

with the alleged accident, though the alleged accident has arisen due to the 

use  of  the  said  motorcycle. Therefore,  the  claimants  are  not  entitled  to 

receive any compensation in this case as the deceased pillion rider of the said 

motorcycle cannot be treated as a third party and the accident did not take 

place due to rash and negligent driving of the said motorcycle on the part of 

its driver or on the part of the driver of another vehicle.

18. In  the  case  of  Oriental  Insurance  Co.  Ltd.  vs. 

Sudhakaran  K.  V.  and  Ors.,  reported  in  AIR  2008  SC  2729, 

(2008)7SCC428, the Hon’ble Supreme Court has held as follows:- 

 “The liability of the insurance company is not extended to a 

pillion rider of the motor vehicle unless the requisite amount of premium is 

paid  for  covering his/her  risk as the liability  under  Section 147 is  strictly 

confined to third party risk and the pillion rider in a two wheeler was not to 

be treated as a third party when the accident has taken place owing to rash 

and negligent riding of  the scooter  and not on the part  of  the driver  of 

another vehicle.” 

19. In view of  the above discussion, it  is  crystal clear  that the 

deceased did not fall down from the motorcycle bearing registration No.AS-

01-AK-8949 due to applying of the break by its driver, as has been alleged by 

the claimants. In fact, the motorcycle did not meet with any accident and the 

deceased fell down from the running motorcycle and met with the alleged 

accident due to her negligence. Therefore, the said accident did not occur 

due to the rash and negligent driving of the motorcycle bearing registration 

No.AS-01-AK-8949,  but  occurred  due  to  the  negligence  of  the  deceased. 

Therefore, the claimants are not entitled to receive any compensation in this 

case,  as  the  application  has  been  filed  under  section  166  of  the  Motor 

Vehicles Act,  1988. Because, for awarding compensation in an application 

filed under section 166 of the Motor Vehicles Act, 1988, the claimant has to 

establish that the accident occurred due to the rash and negligent driving of 
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the offending vehicle. In the instant case, the claimants have proved that the 

alleged accident occurred due to the negligence of the deceased. 

20. It is settled law that the person who brings the petition under 

section 166 of the Motor Vehicles Act, 1988 for compensation, must show 

that the respondent was negligent. For a person to be legally responsible for 

his action, it is essential to have evidence that he is at fault. In the instant 

case, the claimants have failed to prove that the accident occurred due to the 

rash and negligent driving of the  motorcycle bearing registration No.AS-01-

AK-8949 by its driver. The issues are decided in the negative. 

O R D E R

21. In  the  result,  the  claim  petition  is  dismissed  on  contest; 

however, in the facts and circumstances of the case, the parties are left to 

bear their own costs. 

22. Signed, sealed and delivered in the open Court on this the 2nd 

day of January, 2017, in Guwahati.

(Shri A.Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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