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J U D G M E N T

1. This is an application filed under section 163(A) of the Motor 

Vehicles  Act,  1988  by  the  claimants,  namely  1.  Shri Samed Ali,  2.  Smt. 

Manowara Begum, 3. Miss Hasiba Begum and 4. Shri  Musahidur Rahman, 

praying for granting compensation on account of the death of one Sharif 

Uddin Ahmed in a motor vehicle accident.

2. The case of the claimants in brief is that on 19-10-2012, at 
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about 08:30 A.M., driving the motorcycle bearing registration No.AS-21-D-

1871, while the deceased Sharif Uddin Ahmed  (son of the claimant Nos. 1 

and 2 and brother of the claimant Nos. 3 and 4) was proceeding from village 

Salbari  towards  village  Naramari  No.1,  at  village  Naramari  No.1,  under 

Dharamtul police station, he dashed the motorcycle against a road side tree 

and fell down into a nearby pond, as a result of which, he and the pillion 

rider of the motorcycle were drowned. 

3. The claimants have further stated that the  deceased was a 

carpenter and his monthly income was Rs.3,000/-. At the time of his death, 

he  was  23  years  old.  He  has  left  behind  them  as  his  legal  heirs  and 

representatives. Therefore, they have filed the instant claim petition seeking 

compensation of Rs.6,00,000/- (Rupees six lakh) only.

4. The  opposite  parties  have  contested  the  case  by  filling 

separate written statements. In their written statements, the opposite parties 

have taken all the routine pleas, denied the case of the claimants and have 

prayed for dismissal of the claim petition.

5. On  merit,  the  opposite  party No.1  National  Insurance 

Company Limited, the insurer of the motorcycle bearing registration No.AS-

21-D-1871 has averred that the claim petition is not maintainable against it 

as the policy of the offending vehicle did not cover the risk of the driver as 

no premium was paid covering the risk of the driver. The additional premium 

was paid  to  cover  the risk  of  the registered owner  towards his  personal 

accident  (P.A.)  only.  The  deceased  was  not  the  registered  owner  of  the 

offending  vehicle.  The  deceased  was  driving  the  offending  vehicle  in 

substitution of the owner and by the same; he did not become owner of the 

offending vehicle to get the benefit of personal accident. The claim petition 

has been filed under Section 163(A) of the Motor Vehicles Act, 1988 and the 

deceased was not the victim of rash and negligent driving of any other driver  

for which the owner has to be indemnified by the insurer. Due to his own 

negligence, the deceased has lost his life. Therefore, it has submitted that it 

is  not  liable  to  indemnify  the  insured  and  pay  any  compensation  to  the 

claimants.

6. On merit, the opposite party No.2 Gulzar Hussain, the owner 

of the motorcycle bearing registration No.AS-21-D-1871 has averred that the 

deceased  Sharif  Uddin  Ahmed is  his  relative.  On  the  day  of  the  alleged 

accident, the deceased Sarif Uddin Ahmed had borrowed his motorcycle from 

him for some personal work. The deceased was driving the motorcycle with a 
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valid  driving  license,  the  number  being73777/NW/Prof/10,  issued  by  the 

DTO,  Wokha,  Nagaland.  The  motorcycle  was  also  duly  insured  with  the 

opposite party No.1 insurance company vide policy No.35100731126200835 

479.  Therefore,  he  has  submitted  that  he  is  not  liable  to  pay  any 

compensation to the claimants and if any compensation is awarded against 

him,  the  same  shall  be  realized  from the  opposite  party No.1  insurance 

company.

 He has enclosed with the written statement Photostat copies 

of the driving license of the deceased/driver and the insurance policy of the 

motorcycle bearing registration No.AS-21-D-1871 as Annexture-1 & 2.

7. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I.  Whether  on  29-10-2012  at  about  08:30  A.M.  at  No.1 

Naramari  Village,  under  Dharamtul  police  station,  in  the 

district of Marigaon, Assam the accident took place due to the 

driving  and  involvement  of  the  vehicle  No.AS-21-D-1871 

(Motorcycle)?

II. Whether the deceased Sarifuddin Ahmed, driver of the said 

vehicle sustained grievous injuries and thereafter died due to 

the accident in question?

III.Whether the claimants are entitled to get compensation if 

any or as prayed for? If so, from whom and to what extent?

8. During  the  course  of  hearing,  the  claimants  examined  two 

witnesses. The Opposite Party No.1 examined one witness.

DECISION AND REASONS THEREOF

9. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for both the sides, give my decision on the 

above issues as follows:

10. PW-1  Shri Samed Ali,  the  claimant  No.1  has  stated  in  the 

affidavit of his examination-in-chief that on 19-10-2012, at about 08:30 A.M., 

driving  the  motorcycle  bearing  registration  No.AS-21-D-1871,  while  his 

deceased  son  Sharif  Uddin  Ahmed  was  proceeding  from  village  Salbari 

towards village Naramari No.1, at village Naramari No.1, under Dharamtul 

police station, he dashed the motorcycle against a road side tree and fell 
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down into a nearby pond, as a result of which, he and the pillion rider of the 

motorcycle were drowned. 

11. He  has  further  stated  that  in  connection  with  the  said 

accident, the Dharamtul Police have made the G. D. Entry No.473, dated 29-

10-2012.  The  deceased  was  a  carpenter  and  his  monthly  income  was 

Rs.3,000/-. At the time of his death, the deceased was 23 years old.  The 

deceased has left behind him, mother Manowara Begum, minor sister Hasiba 

Begum  and  minor  brother  Musahidur  Rahman  as  his  legal  heirs  and 

representatives. He has spent Rs.50,000/- in performing the last rites of the 

deceased.  Therefore,  he  has  prayed  for  granting  compensation  of 

Rs.6,00,000/- (Rupees six lakh) only.

12. He has exhibited the Ext.-1 accident information report; the 

Ext.-2  extract  copy  of  the  G.  D.  Entry  No.471,  dated 29-10-2012 of  the 

Dharamtul  Police  Station;  the  Ext.-3  Photostat  copy  of  the  G.  D.  Entry 

No.473, dated 29-10-2012 of the Dharamtul Police Station and the Ext.-4 

certified true copy of the post mortem report.

13. In the cross-examination, he has stated that he is a cultivator 

and a part time vegetable vendor. The deceased was a carpenter. Guljar 

Hussain was the owner of the offending motorcycle. He has not submitted 

any  certificate  to  prove  the  age  of  the  deceased.  He  has  denied  the 

suggestion  that  his  son  was  the  owner  of  the  offending  motorcycle  and 

therefore, he is not entitled to receive any compensation.

14. P.W.-2  Rukun  Uddin  has  stated  in  the  affidavit  of  his 

examination-in-chief  that on  29-10-2012,  at  about  08:30  A.M.,  driving  a 

motorcycle, while he was proceeding from Dharamtul side towards Marigoan, 

at village Naramari No.1, he saw that coming from the opposite direction and 

driven in  a  rash  and negligent  manner,  the  offending motorcycle  dashed 

against a road side tree and fell down into a nearby pond. Immediately, he 

and the nearby people rushed to the place of occurrence and informed the 

Dharamtul police about the accident. After sometime, the Dharamtul police 

arrived and with the help of the local people, recovered the dead bodies from 

the pond.

15. In the cross-examination he has stated that he cannot say at 

what speed the motor cycle was driven. He saw the motor cycle falling into 

the ditch. Before falling into the ditch, the motor cycle had dashed against a 

tree. He did not lodge any FIR with the police. The Police did not record his 

statement. He saw the accident from a distance of about 30 feet. At the time 
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of the accident, the motor cycle did not take turn in a turning and dashed 

against a tree. He has appeared to adduce evidence at the request of the 

claimants. He has denied the suggestion that he has deposed falsely. 

16. Let us now discuss the rebuttal evidence.

17. D.W.-1 Shri Tapan Chakravarty, Administrative Officer of the 

opposite party No.1 insurance company has stated in  the affidavit  of  his 

examination-in-chief  that the policy No.3510073112620083547, as stated in 

the claim petition, is incomplete and as such, the insurance of the vehicle 

cannot be confirmed by the opposite party No.1 insurance company. He has 

further stated that even if the offending vehicle was insured with it, the same 

will not cover the risk of the deceased/rider as he had stepped into the shoes 

of the owner and as such, was not a third party. The insured did not pay any 

extra premium to cover the risk of the driver or any other rider. 

18. He has further stated that as the said policy of insurance was 

issued as per the provisions of Section 147 of the Motor Vehicles Act, 1988 

and the same is subject to the certificate of insurance which certified that the 

policy of insurance was issued in accordance with the provisions of Chapter X 

and XI of Motor Vehicles Act, 1988. He has further stated that as the policy 

of insurance, the No.being 35100731126200835479, was issued as per the 

provisions of the Motor Vehicles Act, 1988, it provided for indemnification of 

the owner of the insured vehicle against the legal liability incurred by the 

owner or the person driving the vehicle towards third party and as per the 

said  policy,  the  insurer  is  not  liable  to  indemnify  the  owner  and  pay 

compensation for the death to the person driving the vehicle.

19. In the cross-examination, he has stated that on the day of the 

alleged accident, the offending motorcycle was insured with their insurance 

company vide Ext.- A insurance policy. The said policy was a comprehensive 

policy. An amount of Rs. 50/- was paid by the insured towards compulsory 

personal accident coverage for the owner driver of the motorcycle. As per the 

policy condition, in the event of death of the owner driver of the motorcycle, 

an  amount  of  Rs.1,00,000/-  was  payable  to  the  owner  driver  of  the 

motorcycle from the office of the opposite party No.1 insurance company and 

no  MAC  case  is  required  to  be  filed  for  the  same. He  has  denied  the 

suggestion that the insurance company is liable to pay compensation to the 

claimants for the death of the driver Sarif  Uddin Ahmed of the offending 

motorcycle in the alleged accident. He has further stated that even if the 

offending vehicle was insured with it, the same will not cover the risk of the 
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deceased/rider as he had stepped into the shoes of the owner and as such, 

he was not a third party. The insured did not pay any extra premium to cover 

the risk of the driver or any other rider. He has further stated that as the 

deceased was not the registered owner, he is  not entitled to receive the 

benefit of personal accident cover of Rs.1,00,000/-.

 He has exhibited the Ext.-A certified copy of  the insurance 

policy No.35100731126200835479, which supports his contentions. 

20. The Ext.-A policy No.35100731126200835479 shows that the 

said policy was a statutory policy. The insured has paid Rs.50/- (Rupees fifty) 

only, towards compulsory personal accident coverage for the owner driver. 

But,  the insured did  not  pay the optional  premium for  personal  accident 

cover for the un-named passenger or driver. Therefore, as the deceased was 

unnamed  driver  of  the  offending  motorcycle,  the  opposite  party No.1 

insurance company is not liable to pay any compensation to the claimants for 

his death, indemnifying the owner. Therefore, the claimants are not entitled 

to  receive  any  compensation  from  the  opposite  party No.1  insurance 

company. 

21. Further, the deceased Sharif Uddin Ahmed was not the owner 

of the  motorcycle bearing registration No.AS-21-D-1871. He had borrowed 

the said motorcycle from its real owner. The deceased Sharif Uddin Ahmed 

cannot be held  to be an employee of  the owner of  the said  motorcycle, 

although  he  was  authorised  to  drive  the  said  vehicle  by  the  owner. 

Therefore, the deceased  Sharif Uddin Ahmed  would step into the shoes of 

the owner of the motorcycle.

22. Section 163A of  the  Motor  Vehicles  Act,  1988,  reads  as 

follows:

 "163-A. Special provisions as to payment of compensation on 

structured-formula  basis.  -  (1)  Notwithstanding  anything  contained  in 

this Act or in any other law for the time being in force or instrument having 

the force of law, the owner of the motor vehicle or the authorised insurer 

shall be liable to pay in the case of death or permanent disablement due to 

accident arising out of the use of motor vehicle, compensation, as indicated 

in the Second Schedule, to the legal heirs or the victim, as the case may be.

 Explanation.  -  For  the  purposes  of  this  sub-section, 

'permanent  disability'  shall  have the same meaning  and extent  as  in  the 

Workmen's Compensation Act, 1923 (6 of 1923).
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 (2) In any claim for compensation under Sub-section (1),  the 

claimant  shall  not  be  required  to  plead  or  establish  that  the  death  or  

permanent disablement in respect of which the claim has been made was 

due to any wrongful act or neglect or default of the owner of the vehicle or 

vehicles concerned or of any other person.

 (3) The Central Government may, keeping in view the cost of 

living by notification in the Official  Gazette, from time to time amend the 

Second Schedule.

23. Therefore,  as  it  is  the  owner  of  the  motor  vehicle  or  the 

authorised insurer, who is liable to pay compensation in the case of death or 

permanent disablement due to accident arising out of the use of the motor 

vehicle and as the deceased Sharif Uddin Ahmed had stepped into the shoes 

of the owner of the  motorcycle bearing registration No.AS-21-D-1871,  the 

claimants are not entitled to receive any compensation as the compensation 

has to be paid by the deceased Sharif Uddin Ahmed as the owner of the said 

vehicle.

24. In  the  case  of  Ningamma  and  Anr.  Vs.  United  India 

Insurance Co. Ltd., reported in (2009)13SCC710,the Hon’ble Supreme 

Court has held that,

 “14. Section 163A of the MVA was inserted by Act 54 of 1994 

by  way  of  a  social  security  scheme.  It  is  needless  to  say  that  the  said 

provision is a code by itself. The said provision has been inserted to provide 

for a new predetermined structured formula for payment of compensation to 

road accident victims on the basis of age/income of the deceased or the 

person suffering permanent disablement. In view of the language used in 

said section there could be no manner of doubt that the said provision has an 

overriding effect as it contains a non obstante clause in terms whereof the 

owner  of  the  motor  vehicle  or  the  authorised  insurer  is  liable  to  pay 

compensation in the case of death or permanent disablement due to accident 

arising out of the use of motor vehicle, as indicated in the Second Schedule, 

to the legal heirs or the victim, as the case may be.”

“16.  The  aforesaid  decisions  make  it  quite  clear  that  the 

Parliament by introducing Section 163A in the MVA provided for payment of 

compensation on structured formula basis by mandating that the owner of a 

motor vehicle or the authorised insurer would be liable to pay compensation, 

as  indicated  in  the  Second  Schedule  in  the  case  of  death  or  permanent 

disablement due to accident arising out of the use of the motor vehicle, to 
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the legal heirs or the victim, as the case may be in a claim made under Sub-

section (1) of Section  163A of the MVA. In order to prove a claim of this 

nature the claimant  would not  be required to plead or  establish that  the 

death or  permanent  disablement  in  respect  of  which  the claim has been 

made was due to any wrongful act or neglect or default of the owner of the 

vehicle concerned.”

 “18. In the case of Oriental Insurance Company Ltd. v. Rajni 

Devi and Ors. (2008)5SCC736 , wherein one of us, namely, Hon'ble Justice 

S.B. Sinha is a party, it has been categorically held that in a case where third 

party is involved, the liability of the insurance company would be unlimited. 

It was also held in the said decision that where, however, compensation is 

claimed for the death of the owner or another passenger of the vehicle, the 

contract of insurance being governed by the contract qua contract, the claim 

of the claimant against the insurance company would depend upon the terms 

thereof. It was held in the said decision that Section 163A of the MVA cannot 

be said to have any application in respect of an accident wherein the owner 

of the motor vehicle himself is involved. The decision further held that the 

question is no longer res integra. The liability under Section 163A of the MVA 

is on the owner of the vehicle. So a person cannot be both, a claimant as 

also a recipient, with respect to claim. Therefore, the heirs of the deceased 

could not have maintained a claim in terms of Section 163A of the MVA. In 

our considered opinion, the ratio of the aforesaid decision is clearly applicable 

to the facts of the present case. In the present case, the deceased was not  

the owner of the motorbike in question. He borrowed the said motorbike 

from its real owner. The deceased cannot be held to be employee of the 

owner of the motorbike although he was authorised to drive the said vehicle 

by its owner, and therefore, he would step into the shoes of the owner of the 

motorbike.”

25. Therefore, though the alleged accident was an accident arising 

out of the use of the motorcycle bearing registration No.AS-21-D-1871 within 

the meaning of section 163A of the Motor Vehicles Act, 1988, in view of the 

law laid down by the Hon’ble Supreme Court, the claimants are not entitled 

to receive any compensation. The issues are decided accordingly. 
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O R D E R

26. In  the  result,  the  claim  petition  is  dismissed  on  contest; 

however, in the facts and circumstances of the case, the parties are left to 

bear their own costs.

27. Signed, sealed and delivered in the open Court on this the 03rd 

day of January, 2017, in Guwahati.

(Shri A.Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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