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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).  

             Present: ARPITA KAR, A.J.S.  

                   

            C.R. CASE NO:471/08

                                   U/S 138 N.I.Act

                    Mahindra and Mahindra Financial Services Ltd.

                     ............ Complainant

         -Vs-

               Sri Kamakhya Kr. Kalita.

               ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Sri M.Sarma, Sri P. Upadhyaya.

    For The Accused     :-  Sri D.C.Kalita, Sri D.R. Gayari, Sri P.Das.

         OFFENCE EXPLAINED ON : 23.11.2015

         EVIDENCE FILED AND RECORDED ON: 17.12.2015, 13.05.2016

         ARGUMENT HEARD ON:18.08.2016,23.06.2016.

         JUDGMENT DELIVERED ON: 04.01.2017

                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the accused Sri Kamakhya Kr. Kalita had issued a cheque in favour of the 

complainant, which was dishonoured by the drawee bank.
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2. The brief facts giving rise to the institution of this complaint case 

by  the  complainant,  Mahindra  and  Mahindra  Fnancial  Services  Ltd. 

(hereinafter  referred  to  as  the  complainant)  is  that  the  accused,  Sri 

Kamakhya  kr.  Kalita  had issued  a  cheque  bearing  No.  250212 dated 

26.11.2007 for Rs. 52,649/- to liquidate a part of his legally enforceable 

debt and liability towards the complainant. The cheque was presented 

for encashment but was dishonoured for “insufficient funds”.

3. The  complainant  thereafter  issued  legal  notice  to  the  accused 

demanding the amount of cheque within 15 days, but the accused failed 

and neglected to pay the same even after receipt of the notice; as such 

the  complainant  lodged  this  complaint  under  section  138  of  the 

Negotiable Instruments Act,1881.

4. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

5. Complainant  side  examined  1  witness  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence adduced one witness.

6. The defence plea as revealed from the statement of the accused in 

his  examination  U/S  313  Cr.P.C.  and  his  D.W.  evidence  is  that  the 

accused issued a cheque book to the complainant by signing the same 

in the year of 2006. The cheque-in-question is a part of the said cheque 

book and the case is filed by misusing his signed cheque.
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7. I heard argument for both sides. 

8. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued  the  cheque  no.250212  dtd. 

26.11.2007 in favour of the complainant for the discharge of a 

part of  any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point  For  Determination  No.(i):  Whether  the  accused  issued 

the  cheque  no.  250212  dtd.  26.11.2007  in  favour  of  the 

complainant  for  the  discharge  of  a  part  of  any  legally 

enforceable debt or liability?

  9.      The complainant has alleged that the accused had issued the 

cheque-in-question for the discharge of a part of his legally enforceable 

liability; whereas the accused has contended that he does not have any 

liability in favour of the complainant.
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 10.      P.W.1, Sri Bhola Nath Sarma has deposed that he is the authorised 

representative of the complainant company. The power of attorney issued 

in his favour is produced and exhibited as Exbt-1. The accused took a loan 

from the complainant to purchase a vehicle. He deposed that the accused 

was a  habitual  defaulter  in  repayment  of  his  monthly  instalments  and 

thereafter  against  his  outstanding  liabilities  he  has  issued  a  cheque 

bearing number 250212 dated 26.11.2007 for an amount of Rs.52,649/-. 

The said cheque is produced and exhibited as Exbt-2.

               In his cross-examination the P.W.1 has admitted that the 

vehicle was surrendered by the accused. In the complaint petition (Para-

2) also the complainant has admitted that the vehicle surrendered by the 

accused when he was unable to repay the loan amount and the same was 

disposed of by the complainant but even after the disposal of the said 

vehicle  the  complainant  incurred  a  loss  of  Rs.52,649/-  for  which  the 

present cheque was issued by the accused in favour of the complainant.

11.  The accused adduced his  evidence as  D.W.1 and has admitted his 

cheque  but  denied  the  existence  of  any legal  liability  in  favour  of  the 

complainant. He contended that   while approaching the complainant for 

the finance he handed over blank cheques to the complainant in the year 

of 2006 only. The complainant recovered the E.M.I.s from his cheques and 

also collected cash from his house. He deposed that on 07.03.2007 the 

complainant  took  away  his  vehicle  forcibly  and  sold  the  vehicle  for 

Rs.3,00,000/- without intimating him. He has not given any other cheques 

after giving the said security cheques to the complainant.

                In his cross-examination the accused deposed that he took the 

vehicle from PIBCO and the complainant financed him. He admitted that 

he  has  not  produce  any  document  to  show that  he  do  not  have  any 

existing liabilities towards the complainant.

 

12. From the aforesaid evidences and discussions it becomes clear that the 

accused  has  admitted  his  cheque  and  the  taking  of  the  loan  from the 

complainant. The complainant has also admitted that he has taken back the 

vehicle and also has disposed of the same. 
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13. Learned Counsel for the accused has argued that the complainant and 

the accused, have entered into a agreement and the said agreement stands 

automatically terminated the moment the vehicle, for which the agreement 

was entered into, was re-possessed and the moment the agreement stands 

terminated, the complainant would not be entitled to sue the accused under 

the provisions of the N.I. Act, as because the contract ceased between the 

parties. Hence, a cheque issued and put to clearance after the repossession 

of the vehicle cannot be said to be in connection with a live transaction as 

the contract between the two parties had come to an end.

14. Per contra, learned counsel for the complainant has argued that the 

proceedings under Section 138 of the N.I. Act have nothing to do with the 

re-possession of the vehicle by the complainant. According to the learned 

Counsel for the complainant all that is required under the proceedings of 

Section 138 of the N.I. Act is the fact that the accused has given a cheque 

towards discharge of his partial liabilities and when the said cheque towards 

discharge  of  the  liability  is  presented  for  clearance,  the  cheque  is 

dishonoured assigning  the  reason of  “insufficient  funds”.  He  has  further 

argued that from the account statement of he accused as maintained by the 

complainant, it is clear that the accused is liable to pay the cheque amount; 

hence the accused is liable for punishment U/S 138 N.I.Act.

15. Having considered the rival contentions advanced by either side, it is 

necessary to refer to a couple of decisions rendered by some of the Hon’ble 

High Courts and Hon’ble Apex Court in this regard on similar set of facts. 

             One of the decisions in this regard is a judgment passed by the 

Hon’ble  High Court  of  Kerala in  the case of  Sudha Beevi  v.  State of 

Kerala  [IV (2004) BC 71,  2004 CriLJ 3418],  wherein under  similar 

factual background, the Hon’ble High Court of Kerala had held that  if the 

hire-purchase  agreement  involved  in  the  case  between  the  financial  

institution and the hirer stood determined by the act of parties, the cheques  

which  were  accepted  by  the  financial  institution  towards  advance  for  

repayment of the hire would become instruments without consideration and  

that they will be instruments for which consideration had failed and under  

the said circumstances the remedy available to the financial institution is  
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only to realize the balance hire due by filing appropriate suit for damages  

on account of breach of terms of agreement. It was also held that since the  

financial institution had admittedly got repossession of the vehicle, thus, as  

a  consequence  of  the  seizure  of  vehicle  the  financial  institution  had  

exercised one of the options available to him under the agreement and as  

such the cheques in its hands thereafter becomes instruments for which a  

consideration  had  failed  and  if  presented  for  payment  and  gets  

dishonoured, no offence punishable under Section 138 of the N.I. Act would  

be attracted. 

16.  In  the  instant  case  also  admittedly  the  complainant  has  taken  the 

repossession of the said vehicle.

17. The said view taken by the Hon’ble  Kerala High Court has been further 

relied upon by the Madurai Bench of Hon’ble Madras High Court in the case 

of  N.  Rajangan  v.  Centurion  Bank Ltd.,  decided  on  13.10.2009, 

wherein  also  the  Hon’ble  Madurai Bench  of  Hon’ble  Madras  High  Court 

reached to the conclusion that once the financier had exercised the option  

of  seizure of  vehicle,  the cheques cannot be permitted for  encashment,  

particularly, after the seizure of the vehicle and the only recourse available  

to the said financer is to initiate appropriate legal remedy for recovery of  

the balance amount.

                  Likewise, the  Hon’ble Punjab and Haryana High Court at  

Chandigarh also in  a decision made on 31.7.2013 in the case of  M/s 

Guru Nanak Tractors v. Swarn Singh, took the same view that as per 

the Section 138 of the N.I. Act in order to attract the penal provision the  

debt or other liability must be legally enforceable debt or liability and if the  

instrument  is  not  supported  by  consideration,  there  is  no  question  of  

attracting the provisions of Section 138 of the N.I. Act.

18)  The decisions of the Hon’ble High Courts referred to above is further 

fortified by the decision of the Hon'ble Supreme Court in the case of M/s 

Indus AirwaysPvt. Ltd. and others  v.  M/s Magnum Aviation Pvt.  

Ltd. And another [2014 (3) M.P.H.T. 28 (SC)].
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19)  In light of the aforesaid decisions rendered by the different Hon’ble 

High Courts and Hon’ble Apex Court, and applying the ratio laid down in the 

said judgments, in the instant case also, as is evident from the evidences on 

record  and  as  already  discussed  above,  the complainant  has  taken 

repossession of the vehicle. Under the said circumstances, in view of the 

ratio  of  the  aforesaid  decisions,  it  can  safely  be  held  that  upon  re-

possession, the hire-purchase agreement entered into between the parties 

gets determined ipso facto.

20)  It  is  also  pertinent  to  mention  that  in  order  to attract  the  penal 

provisions under the N.I.  Act  “debt or other liability”  must be a “legally 

enforceable debt or liability”.  If  the said instrument is  not  supported by 

consideration, there is no question of attracting Section 138 of the N.I. Act. 

The Explanation leaves no manner of doubt that to attract an offence under 

Section  138,  there  should  be  legally  enforceable  debt  or  other  liability 

subsisting on the date of drawal of the cheque. 

21) Because of the very fact that the complainant has taken repossession of 

the vehicle, the agreement on the basis of which the cheques were issued 

cannot be put for clearance for the reason that the complainant by virtue of 

the   act  on  their  part;  i.e.  taking  possession  of  the  vehicle,  stood 

determined. Therefore, the cheques which have been put for clearance and 

got dishonoured would not fall within the ambit of legally enforceable debt 

or other liability and hence the same cannot be said to have been issued for 

discharge of any legally enforceable debt or liability.

22) DECISION: The cheque was not issued by the accused for the     

discharge of  any legally enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?
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23.      P.W.1, has deposed that the cheque-in-question was presented for 

encashment,  but  the  same  was  dishonoured  because  of  “Insufficient 

funds”.  P.W.1 has produced the cheque return memo and the same is 

marked as exhibit-3 which shows that the said cheque was dishonoured 

for “insufficient funds”. 

24.  The  accused has not  disputed the factum of  the dishonour  of  the 

cheque.  

25. In addition to the above the section 146 of the Negotiable Instruments 

Act,1881  provides  for  a  statutory  presumption  as  regards  to  the 

genuineness of the cheque return memo issued by the bank. Hence, it is 

held  that  the cheque was dishonoured due to funds insufficient  in  the 

account of the accused.

26. Decision: The cheque issued was dishonoured for insufficient 

funds in the account of the accused.

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

27.         P.W.1, has deposed that after the dishonour of Exbt-2, demand 

notice was issued in respect of the dishonour of the said cheque, after the 

receipt of the cheque return memo (exhibit -3). The complainant issued 

the  demand  notice  to  the  accused  by  registered  post  in  his  correct 

address.  The  copy  of  the  said  notice  along  with  the  postal  receipt  is 

produced and marked as exhibit-4 and 5 respectively. 

28.    I have perused the above exhibits and there is nothing on record to 

doubt  or  disbelieve  the  genuineness  of  the  above  exhibits.  The  postal 

receipt [exhibit -5] shows that the notice was sent by registered post duly 

prepaid and addressed to the accused. 
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29. The perusal of the exhibit-4 shows that it is demand notice whereby 

the factum of dishonour of the cheque (exhibit-2) is clearly mentioned and 

a demand is made to honour the amount of the said cheque within 15 

days from the receipt of the notice.

30.  The accused in his examination U/S 313 Cr.P.C. although has denied 

the factum of receiving the said legal notice but in C.C. Alavi Haji (2007 

Crl. L.J. 3214); Hon’ble Apex Court has laid down that a person who 

does not pay within 15 days of receipt of the summons from the court 

along with the copy of the complaint U/S 138 of the Act, cannot obviously 

contend that there was no proper service of notice as required u/s 138 by 

ignoring statutory presumption to the contrary under section 27 of  the 

General Clauses Act and Section 114 of the Evidence Act, That any other 

interpretation of the proviso would defeat the very object of the legislation.

31. In the instant case, the accused did not make any such payment within 

15 days from the date of receipt of the summons from the Court and as 

such, in view of the ratio as laid down in C.C. Alavi Haji (2007 Crl. L.J. 

3214) (supra) the accused cannot take any advantage of the plea that 

he has not receive the legal demand notice

32. Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

   33. DECISION: The demand notice was duly served upon the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

34.       The offence under section 138 of the Negotiable Instruments Act, 

1881 is complete on the satisfaction of certain conditions which are: that 
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the cheque has to be issued on the account maintained by the accused and 

that the cheque has to be issued for the discharge of a debt or liability. It is  

further  provided that  the said  cheque has to  be deposited within  three 

months of its issuance or within its validity and that the notice regarding the 

dishonour of the cheque for insufficient funds ought to be given within 30 

days of the receipt of information regarding the dishonour. 

35.       In the instant case in hand, it is already held that the cheque was  

not  issued  in  discharge  of  any  debt  or  liability.  In  absence  any  legally 

enforceable debt or liability the accused cannot be booked U/S 138 N.I.Act. 

and hence this point does not merit any further discussions. 

                       

36.    In view of the aforesaid discussions and the decisions reached in the 

foregoing  points  for  determinations,  it  is  held  that  the  accused  has  not 

committed offence under section 138 of  the Negotiable Instruments  Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.

37. The accused Sri Kamakhya Kr. Kalita is acquitted from the charges of this 

case under section 138 of the Negotiable Instruments Act,1881 and set at 

liberty.

38.   The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till then the bail bond executed by the accused and his sureties are extended 

for the next six months.

39.  The case is disposed of on contest.

Given under my hand and the seal of this court on this the      4 th     day 

of     January, 2017 at Kamrup(M).

                            

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sri Bhola Nath Sarma.

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1: Power of attorney.

EXHIBIT 2: Returned Cheque.

EXHIBIT 3:Dishonour memo.

EXHIBIT 4: Copy of legal demand notice. 

EXHIBIT 5: Postal receipt.

3. DEFENCE WITNESSES:-  

D.W.1: Sri Kamakhya Kr. Kalita.

4. DEFENCE EXHIBITS :-  

Exbt-A: Copy of S.B.Passbook for A/C No. 10196465139.

Exbt-B: Money reciept of Rs.20,000/-

Exbt-C and D: cash reciepts.

Exbt-E: Inventory list of re-possession.

Exbt-F: Loan agreement.

Judicial Magistrate 1  st   class, Kamrup(M).   


