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Form No. J (2)

                             HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Thursday,  the 12th day of January, 2017

                                        Money  Suit No. 212/2011

Dr. Pakaha Tesia & another    .................................................Plaintiffs 

                                                  Versus

Dr. Birinchi Kr. Hazarika........................................................Defendant

This suit coming on for final hearing on 13-12-16  in presence of –

Nasima Rahman,  Ld. Counsel ..........................................for  the  plaintiffs

Pranjal Dutta, Ld. Counsel ................................................for the defendant 

And  having  stood  for  consideration  to  this  day,  this  Court  delivers  the 

following judgment:

                                                     JUDGMENT

    Suit for realisation of Rs. 5,29,208 with interest etc.

1. Case of the plaintiffs as disclosed in their plaint is that an agreement 

was  entered  into  between  plaintiffs  and  defendant  on  27-06-08 

whereby the defendant agreed to sell his floor area of about 875 sq. 
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ft.  to  the  plaintiffs  for  a  consideration  of  Rs.16,00,000/-.  The 

plaintiffs paid a sum of Rs.2,00,000/- on 11-06-08 to the defendant 

and paid a further sum of Rs.1,00,000/- to him (defendant) as part 

sale consideration.  Again,  on 19-07-08 the plaintiffs  paid another 

Rs.1,00,000/- to the defendant.

2. The defendant  returned  Rs.3,00,000/-to  the  plaintiffs  out  of  total 

Rs.4,00,000/-  received  by  him  (defendant).  The  defendant  then 

entered into a fresh agreement on 19-09-2008 for  sale of  ground 

floor space of 900 sq.ft. to the plaintiffs at a sale consideration of 

Rs.6,00,000/-  and  it  was  agreed  that  the  plaintiffs  would  pay 

Rs.2,00,000/-  as  advance  and balance  of  Rs.4,00,000/-  would  be 

paid at  the time of execution of  sale deed.  It  was stipulated that 

defendant would utilise Rs.4,00,000/- to install modern fittings and 

fixtures. 

3. It  is  sated  that  a  sum  of  Rs.1,00,000/-  of  previous  agreement 

remaining  unpaid  was   converted  into  advance  consideration  for 

subsequent (present) agreement. On 11-08-08 plaintiffs paid further 

sum  of  Rs.2,00,000/-  to  the  defendant  vide  cheque  No.  283310 

dt.10-11-08. Thus plaintiffs have paid a sum of Rs.4,00,000/- to the 

defendant for the agreement for sale dt.19-09-08.

4. Plaintiffs made repeated approaches to the defendant to execute the 

sale deed on receipt of balance sale consideration but the defendant 

paid no heed. Under the circumstances the plaintiffs have instituted 

the present suit for realisation of Rs.4,00,000/- with interest etc., that 

is,  in total  a sum of Rs.5,29,208/-  from the defendant with other 

relief(s).

5. The defendant, in his written statement apart from taking usual pleas 

of no cause of action, non-maintainability  of the suit etc. etc. stated 
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interalia that it is a fact that an agreement took place between him 

and plaintiffs on 27-06-08 for ground floor area of 875 sq.ft. at a 

consideration of  Rs.16,00,000/-  .  However,  it  was contended that 

statements made in para 4 &5 of the plaint regarding payment of 

money  and  issuing  money  receipt  are  false.  It  is  stated  that  the 

defendant received the following amount for the agreement dt.27-

06-08 : On 11-08-08 Rs.2,00,000/-, on 21-06-08 Rs.1,00,000/-, on 

19-07-08 Rs. 1,00,000/- and on 11-08-08 Rs. 2,00,000/- . Thus, in 

total he received Rs.6,00,000/- from the plaintiffs till 11-08-08.

6. It is admitted that the defendant returned Rs.3,00,000/- out of the 

said amount of Rs.6,00,000/- as at that point of time the plaintiffs 

expressed their unwillingness to purchase the property. However, on 

being  approached  by  the  plaintiffs  again  in  September  2008  for 

purchasing the ground floor area provided the defendant is agreeable 

to sale the remaining 25 sq. ft. of the ground floor and renovate the 

entire ground floor area as per specification given by the plaintiffs, 

the defendant agreed accordingly. It was agreed   that an additional 

sum  of  Rs.2,00,000/-  over  and  above  the  original  price  of 

Rs.16,00,000/- (fixed vide agreement dt.27-06-08) would be paid to 

the defendant for additional 25 sq. ft. and parking space of 180 sq. 

ft..  Rs.4,00,000/- was agreed as cost of renovation. It is vehemently 

denied by the defendant that the consideration of Rs. 6,00,000/- as 

mentioned in agreement dt.19-09-08 was the entire consideration. It 

is contended that the agreement dt.19-09-08 was a continuation of 

the agreement dt.27-06-08 .

7. It  is  admitted  that  defendant  received  Rs.1,00,000/-  on  10-11-08 

vide cheque dt.10-11-08 subsequent to the agreement dt.19-09-2008 

and  thus  he  had  with  him  an  advance  amount  of  Rs.4,00,000/-
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(3,00,000/-  plus  1,00,000/-  received on 10-11-08).  The defendant 

did renovation works as per instruction of the plaintiffs and in the 

process  spent  Rs.5,33,000/-.  It  is  contended  interalia  that  as  the 

plaintiffs  further  expressed  their  inability  to  pay  the  remaining 

consideration amount at a time it was agreed that out of remaining 

advance  amount  of  Rs.4,00,000/-  the  defendant  would  return  an 

amount of Rs.3,00,000/- by cheque and rest Rs.1,00,000/- would be 

adjusted  against  the  mobilization  of  construction  material  and 

damages  suffered  by  defendant.  Accordingly  the  defendant  vide 

cheques No.22057 dt.01-06-09 for Rs.1,00,000/- , No.611698 dt.03-

08-09  for  Rs.1,00,000/-  and  No.  508591  dt.12-05-10  for 

Rs.1,00,000/- refunded a sum of Rs.3,00,000/- to the plaintiffs and 

as  such  they  are  not  entitled  to  any  further  amount  from  the 

defendant . It is prayed that the suit be dismissed with cost.

8. On pleadings following issues were framed by my Ld. Predecessor:

9. i)           Whether the suit is maintainable in present form both on law and facts?

ii) Whether in terms of agreement dt. 19-09-2008 plaintiffs paid Rs.4,00,000/- to  

the defendant as advance?

iii) Whether the plaintiffs are entitled to any relief as prayed for?

iv) Whether there was any agreement between the parties to repay Rs. 3,00,000/-  

to the plaintiffs and to adjust Rs.1,00,000/- towards cost etc. by defendant and  

accordingly  the  defendant  has  repaid  Rs.  3,00,000/-  to   the  plaintiffs  

(Rs.1,00,000/- each on 01-06-09, 03-08-09 and 12-05-10).

v) Whether the plaintiff is entitled to recover Rs.5,29,208/- from the defendant  

alongwith pendent-lite and future interest @ 18%  p.a.? 

vi) To what relief (s) the parties are entitled?

10.During trial  plaintiffs  and defendant examined themselves.  Heard 

arguments from Ld. Counsels of both sides.      
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        My issue wise decision and reasons thereof

                                         Issue No.I

11.It  is  pleaded that the suit  is not maintainable but it  has not been 

pleaded as to how and why the suit is not maintainable. Moreover, it 

is  settled  law that  in  the  absence  of  any  specific  plea  as  to  the 

maintainability  of  the suit  the Court  should refrain from framing 

such issues. This issue is answered accordingly.

                                               Issue No.II

12.   It appears on perusal of the written statement that in para 10 thereof 

the defendant categorically stated that he received Rs.1,00,000/- on 

10-11-08  vide  cheque  dt.10-11-08  subsequent  to  the  agreement 

dt.19-09-2008  and  thus  he  had  with  him an  advance  amount  of 

Rs.4,00,000/-(3,00,000/-  plus 1,00,000/-  received on 10-11-08).  It 

further appears from his cross-examination that he admitted that his 

aforesaid statement is referable to Ext-5, that is, agreement dt.19-09-

2008. Accordingly, this issue is answered in affirmative.

                                            Issue No.IV

13.Cross-examination of plaintiff  Pakha Tesia (Pw1) reveals that he 

admitted  categorically  that  the  defendant  refunded  back 

Rs.3,00,000/- by way of three cheques.  Said Pw admitted further 

that the first cheque is dated dt.01-06-09 for Rs.1,00,000/-, second 

cheque is dt.03-08-09 for Rs.1,00,000/- and third cheque is dt.12-

05-10 for Rs.1,00,000/-. Thus, it is an admitted position that out of 

Rs.4,00,000/-  remaining in  the hands of  defendant  as  advance  in 

respect of agreement dt.19-09-08 he had refunded Rs.3,00,000/- to 

the plaintiffs vide three cheques as mentioned above. However, so 

far question of adjustment of Rs.1,00,000/-  against the mobilization 
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of construction material and damages etc. it has been admitted by 

the defendant that in the agreement dt.19-09-08 there was no such 

clause  or  condition  that  in  the  event  the  agreement  is  not 

materialised any sum received as advance would be adjusted against 

mobilization of construction material and damages etc. That apart, it 

has  also  been  admitted  that  the  defendant  failed  to  produce  any 

evidence  to  show  that  he  incurred  an  expenditure  of  Rs. 

Rs.5,33,000/-in renovation etc. as claimed.  This issue is answered 

accordingly.

                                                         Issue No.V

14.In  view  of  decision  of  Issue  No.IV  this  issue  is  answered  in 

negative

                                          Issue No.III

15.In view of decision of Issue No.IV above the plaintiffs are entitled 

to a decree for realisation of Rs.1,00,000/-, that is, (Rs. 4,00,000- 

Rs.  3,00,000)  which  has  been  admittedly  not  refunded  by  the 

defendant to them.

                                          Issue No.VI

16.The  parties  are  not  entitled  to  any  other  relief.  This  issue  is 

answered accordingly.
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 ORDER

In the result the suit is decreed partly. The plaintiffs are entitled to realise a 

sum of Rs.1,00,000/- from the defendant with interest @ 6% per annum from 

the  date  of  filing  of  the  suit  until  realisation.  Let  a  decree  be  prepared 

accordingly.

Given under my hand and seal of this Court on this 12th  day of January 2017 

at Kamrup (M) Guwahati.                     

                                                                      

                                                                       

                                                                                (Rajesh Kumar Todi)

                                                                                     Civil Judge No.3  

                                                                                Kamrup (M), Guwahati 
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APPENDIX

          Plaintiffs witnesses

1. Dr. Pakha Tesia (Pw1)

2. Dr. Sonali Piraj Shinde Tesia (Pw2)

Plaintiffs documents/exhibits

1. Money receipt (Ext-1,2,3 &4) 

2.  Agreement dt. 19-09-08 (Ext.5)

3. Acknowledgment of receipt of cheque dt.10-11-08 (Ext.6) 

4. Legal notice (Ext-7)

           Defendants witnesses

1. Dr. Birinchi Kr. Hazarika (Dw1)

          Defendants Exhibits/documents

1. Pass book (Ext. 1,2 &3)

                                                                          

                                                                          

                                                                            (Rajesh Kumar Todi)

                                                                            Civil Judge No.3

                                                                            Kamrup(M), Guwahati


