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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

 
G.R. Case No.  7227 of 2007 

u/s 22 (a), NDPS Act 
 

                    State 

                 v. 
 

Sri Bikash Deka    ......Accused  

 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       23.09.13 

28.07.14 
10.11.14 
24.04.15 

23.09.16 
           

           Arguments heard on   :      28.12.16 

09.01.17 
 

         Judgment delivered on:         19.01.17 

Appearing for the Prosecution :  Assistant Public Prosecutor, Sri S. Zahir 
 

Appearing for the Defence   :  Sri P. Kataki. 

 

JUDGMENT 
 
1. The accused person, Sri Bikash Deka, has stood trial for an offence 

punishable under section 22 (a), Narcotic Drugs and Psychotropic Substances Act 

(hereinafter called NDPS Act). 

2. The instant case was initiated by the informant, Sri Prafulla Barman 

(then posted at Chandmari Police Station) by lodging an ejahar alleging inter alia 

that on 04.12.2007 at around 4:10 p.m., after receiving a tip off, he along with 

his staff under the guidance of the then Dy. S.P., Sri S.B. Sharma apprehended 

the accused, Sri Bikash Deka. On searching him and his motor-cycle (AS 01 J 

4526), 50 (fifty) strips of Nitrosum-10 tablets were recovered. The accused could 

not produce any voucher/prescription/challan for the tablets carried by him. The 

informant has alleged that the accused was trying to sell the tablets for personal 

gain. 
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3. The ejahar was registered as Chandmari P.S. Case No. 410/2007 

under sections 420/276, IPC read with section 13 of the Drugs and Cosmetics 

Act. The police after investigation submitted charge sheet against the accused 

person, Sri Bikash Deka under the same sections.  

4. Thereafter, cognizance was taken of the aforesaid offences and 

processes were issued accordingly. On appearance of the accused person, copies 

were furnished to him as per section 207, Criminal Procedure Code (hereinafter 

called CrPC). After hearing both sides and on perusal of the Case Diary, the then 

Hon’ble Chief Judicial Magistrate, Kamrup (M) framed a formal charge under 

section 22 (a) of the NDPS Act against the accused. The charge was read over 

and explained to the accused to which he pleaded not guilty and claimed to be 

tried. 

 
5. The prosecution examined the informant Sri Prafulla Barman, Sri 

Paban Chetri, Sri Lakheswar Patgiri, Md. Jeherul Islam, Dr. Dhrubajyoti Hazarika 

and the Investigating Officer, Sri Kamal Baruah. The prosecution also exhibited 

the GD Entry, the Seizure List, Ejahar, the Forensic Report, the Forwarding Letter 

for the Report and the Charge-Sheet. On completion of the prosecution evidence, 

the accused person was examined under section 313, CrPC. He denied all the 

allegations. The defence declined to adduce any evidence.. 

6. Thereafter, the case was transferred to this court for disposal. I have 

heard the arguments of the learned counsels for both sides. I have also carefully 

gone through all the evidence adduced on record. 

POINT FOR DETERMINATION 

7. Whether the accused person, on 04.12.2007 at Rajgarh Link Road, 

near Guwahati Commerce College, had in his possession Nitrosum-10 tablets 

containing Nitrazepam in contravention of Clause (c) of Section 8 of the NDPS 

Act and thereby committed an offence under section 22 (a), NDPS Act? 

DISCUSSION, DECISION AND REASONS THEREOF 

8. Ordinarily, in a criminal trial, it is the burden of the prosecution to 

establish the guilt of the accused beyond reasonable doubt. Till then the accused 
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is presumed to be innocent. However, certain special legislations do lay down 

certain presumptions which lighten this burden of the prosecution, at least to 

some extent. The NDPS Act is one such legislation.  

Presumption under the Act as to Possession 

9. Section 54 of the NDPS Act provides that 

In trials under this Act, it may be presumed, unless and until the 

contrary is proved, that the accused has committed an offence 

under this Act in respect of  

(a) any narcotic drug or psychotropic substance or controlled 

substance;  

(b) any opium poppy, cannabis plant or coca plant growing on 

any land which he has cultivated;  

(c) any apparatus specially designed or any group of utensils 

specially adopted for the manufacture of any narcotic drug 

or psychotropic substance or controlled substance; or  

(d) any materials which have undergone any process towards 

the manufacture of a narcotic drug or psychotropic 

substance or controlled substance, or any residue left of 

the materials from which any narcotic drug or psychotropic 

substance or controlled substance has been manufactured, 

for the possession of which he fails to account 

satisfactorily. 

10. Now, keeping the aforementioned presumption in mind, let me 

analyze the evidence on record. 

PROSECUTION EVIDENCE 

11. PW-1, Sri Prafulla Barman is the informant of the case. He has stated 

that on 04.12.2007, at around 3:40 p.m., he was informed by the then Divisional 

Dy. S.P., Sri Sushanta Biswa Sharma that a person was dealing in psychotropic 

substances near the Guwahati Commerce College. The Officer in Charge, 

Chandmari Police Station instructed him and S.I., Sri Kamal Baruah to proceed to 

the place of occurrence. As such, he proceeded there with his staff. At the time 

of departure, he made GD Entry No. 123. PW-1 has proved the extract copy of 
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the GD Entry as Ext-1. At Rajgarh Link Road in front of Guwahati Commerce 

College, he found a person in a suspicious state and after searching him, he 

recovered 50 (fifty) packets of Nitrosum-10 tablets from his pocket. PW-1 has 

stated that when he asked the person for papers in connection with the tablets, 

he could not furnish any. Upon suspicion that he was peddling those tablets, he 

seized the tablets along with his mobile phone and motor-cycle. He also took the 

signature of the accused on the seizure list. He has identified Ext-2 as the 

Seizure List, Ext-2(1) as his signature and Ext-2(2) as the signature of the 

accused. He took the accused to Chandmari Police Station and lodged the ejahar. 

He has proved the ejahar as Ext-3.  

12. The prosecution then brought in Constable Sri Paban Chetri as PW-2. 

He has deposed that the informant had seized some articles and he put his 

signature on the Seizure List. He has identified Ext-2(3) as his signature. 

13. The next prosecution witness was PW-3, Sri Lakheswar Patgiri. He has 

deposed that on 04.12.2007 at around 4:00 p.m., near the Chandmari Fly Over, 

he searched one person and found psychotropic tablets in his possession. PW-3 

has identified the accused as the person in whose possession he found the 

tablets. At that time, he was with the then Dy. S.P., Sri Sushanta Sharma. Sri 

Sushanta Sharma called Sri Prafulla Barman (PW-1) who seized 50 (fifty) packets 

of tablets, one mobile phone and a motor-cycle from the accused. PW-3 has 

identified Ext-2(4) as his signature on the Seizure List. 

14. The prosecution then examined Md. Jeherul Islam as PW-4. He has 

only deposed to the effect that on one fine day in 2007, police took his signature 

on a piece of paper. He has identified Ext-3(1) as his signature. 

15. The prosecution also examined the Director of Drugs and Narcotics 

Division, FSL, Kahilipara, Dr. Dhrubajyoti Hazarika as PW-5. He has stated that 

on 18.02.2008, he was posted as the Scientific Officer, Drugs and Narcotics 

Division, FSL, Kahilipara. He received a parcel which came in a sealed packet. It 

contained 1000 (one thousand) exhibits enclosed with a carton with a cloth cover 

which was sealed with the impression of a seal corresponding with the seal 

impression forwarded. His forensic analysis of the samples received by him came 
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positive for Nitrazepam. PW-5 has proved the Forensic Report as Ext-4. He has 

also proved the Forwarding Report for the same as Ext-5 by proving the 

signature of the then Director, Dr. Padmapani. 

16. The Investigating Officer, Sri Kamal Baruah came in as PW-6. He has 

deposed that on 04.12.2007, S.I., Sri Prafulla Barman (PW-1) lodged an ejahar 

against the accused and he was entrusted with its investigation. PW-1 had 

brought the accused along with the psychotropic tablets and his motor-cycle. He 

recorded the statements of the witnesses. He also sent the seized items for 

forensic analysis. On completion of investigation, he submitted Charge-Sheet 

against the accused. He has proved the Charge-Sheet as Ext-6.  

ANALYSIS OF THE EVIDENCE 

Non Examination of Sri Sushanta Biswa Sharma 

17. On perusal of the evidence in its entirety, the picture painted by the 

prosecution has started to emerge. It has been alleged that PW-1 who initiated 

the instant case was called by the then Divisional Dy. S.P., Sri Sushanta Biswa 

Sharma and was informed that the accused was in the vicinity of Guwahati 

Commerce College and was peddling psychotropic substances. Now, the 

prosecution has not examined Sri Sushanta Biswa Sharma as a witness but the 

prosecution did bring in PW-3 who was accompanying Sri Sushanta Biswa 

Sharma at that time. He has unequivocally stated that he searched the accused 

and found psychotropic tablets in his possession. It was then that Sri Sushanta 

Biswa Sharma called up PW-1 who then arrived and seized the tablets from the 

accused. In light of the same, I am of the opinion that the non-examination of Sri 

Sushanta Biswa Sharma is not fatal to the prosecution’s case. 

Proof of the Seizure in Light of the Statute 

18. Moving on, PW-1 has proved the GD Entry No. 123 dated 04.12.2007 

as Ext-1. On perusal of Ext-1, it appears that indeed on receipt of information 

from the Divisional Dy. S.P., PW-1 accompanied by a team proceeded towards 

the place of occurrence. PW-3 has also corroborated the claim of PW-1 that the 

accused person had in his possession (revealed after search) 50 (fifty) packets of 
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Nitrosum-10 tablets. PW-1 has further claimed that the accused failed to furnish 

any papers for his tablets.   

19. Now, let me see if the seizure of the tablets has been adequately 

proved by the prosecution. In addition to PW-1, the prosecution brought in PW-2 

and PW-3 to prove the seizure.  

20. It is on this point that the defence has assailed the prosecution’s case. 

Let me point out here that the defence’s plea as is revealed from the statement 

of the accused under section 313, CrPC is of denial in toto. The accused has 

denied that the tablets were seized from him. The learned counsel for the 

defence has argued that there is not a single independent witness to the seizure 

of the tablets from the possession of the accused. Apart from the informant (PW-

1), the other 2 (two) witnesses are police officials. As for PW-2, he has only 

proved his signature but has failed to specify where he put his signature.  

21. On perusal of the cross-examination of PW-1, it appears that he was 

asked if there were people at the place of occurrence at the time of seizure. He 

answered in the affirmative. PW-3 has also stated the same in his cross-

examination.  

22. Now, in cases where recovery has not been witnessed by independent 

witnesses, it does cast some aspersions on the entire search and seizure process. 

However, PW-1 who conducted the search has made it clear that no one came 

forward to witness the seizure. At this juncture, let me point out that this court is 

cognizant of the fact that it is extremely difficult to get independent people to 

witness a particular police action. No one wants to get entangled in “police 

business”. Hence, in situations where it becomes unreasonable or improbable to 

secure independent witnesses, a court can reluctantly consider the evidence of 

witnesses who are police personnel.  

23. However, let me point out that in the instant case, out of the 2 (two) 

seizure witnesses, one is PW-3 who was the first to search the accused. As such, 

his evidence cannot be accepted outright. As for PW-2, as discussed earlier, he 

has failed to specify as to what had been seized. In such a situation, it becomes 
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evident that the prosecution has not been able to substantially prove the seizure 

of the Nitrosum-10 tablets from the accused.  

Non Compliance of Section 50 of the NDPS Act 

24. Also, both PW-1 and PW-3 have deposed that no Gazetted Officer or 

Executive Magistrate was present at the time of the seizure. It is pertinent to 

mention here that as per Section 50 of the NDPS Act, the person being searched 

has the right to insist that he be searched in the presence of a Gazetted Officer 

or a Magistrate.  

25. In the instant case, it is not evident from the testimonies of PW-1 and 

PW-3, that they had informed the accused that he had the right to be taken 

before a Magistrate or a Gazetted Officer prior to his search. Let me concede 

here that Section 50 (5) of the NDPS Act does permit search and seizure as per 

Section 100, CrPC but the officer making the search must have a valid reason to 

believe that it would not be possible to take the person to be searched to the 

nearest Gazetted Officer or Magistrate without the possibility of the person to be 

searched parting with the possession of the narcotic drug or psychotropic 

substance. However, in such a situation, the officer conducting the search and 

seizure must record the reasons for such belief and communicate the same to his 

superior official within 72 (seventy two) hours. There is nothing on record to 

suggest that the same was done by PW-1. At least PW-1 has not deposed to 

doing so.  

26. Situated thus, it has become apparent that section 50 of the NDPS Act 

has not been complied with. It must be understood here that compliance of 

Section 50 is mandatory when it comes to personal search of the accused and 

failure to do so creates an encumbrance when it comes to proving that the 

seized contraband was actually seized from the accused.  

Does the Presumption of Section 54 come into play in the instant case? 

27. Let me go back to the commencement of this discussion wherein I 

had reproduced the presumption under section 54 of the NDPS Act. As per the 

provisions of Section 54, if the prosecution can prove the possession of any 
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narcotic drugs or psychotropic substance with the accused, it shall be presumed 

that the offence under the NDPS Act has been committed, unless the accused 

can prove otherwise. Section 54 raises a presumption of commission of offence 

and thereby the accused is saddled with the reverse burden to rebut such 

presumption. Unless the accused can prove that the possession of the 

psychotropic substance of narcotic drugs was for other purpose, it may be 

presumed that the offence under the Act has been committed.  

28. However, the condition precedent for raising this presumption is that 

the prosecution must prove that the accused was in possession of the narcotic 

drug or psychotropic substance. In relation to the instant case, it has become 

crystal clear that the prosecution has been unable to establish successfully that 

the Nitrosum-10 tablets were really found in the possession of the accused. 

Hence, the accused does not have to shoulder the burden of rebutting the 

presumption that he had committed an offence under the NDPS Act. 

Quantity of the Contraband Not Clear 

29. Another point worth discussing here is the quantity of the seized 

contraband. PW-1 has deposed that he seized 50 (fifty) strips of Nitrosum-10 

tablets. The same is also reflected as such in Ext-2. Now, PW-5 has deposed that 

the forensic analysis of the samples sent to him showed that the samples were of 

Nitrazepam. The evidence of PW-5 also reveals that he had received the samples 

in a sealed cover. As such, I find no reason to disbelieve the findings of PW-5. 

30. However, the charge against the accused is under section 22 (a) of 

the NDPS Act. It has been alleged that he was found in possession of small 

quantity of Nitrazepam. Now, for Nitrazepam, small quantity is 20 (twenty) 

grams and the commercial quantity is 500 (five hundred) grams. However, there 

is nothing on record to show the exact quantity of the Nitrazepam which was 

seized. This is yet another instance of procedural mishap in the case.  

Defect in Sampling 

31. Moreover, the law as laid down in Section 52 A of the Act requires 

that the sample that is sent for forensic analysis should be drawn, packeted and 
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sealed in the presence of a Magistrate before sending it to FSL. However, the 

evidence on record does not show whether this procedural safeguard was 

complied with before sending the samples to the Director of FSL for testing. 

32. Also, it appears that the samples were received by PW-5 vide Memo 

No. DSP/CHANDMARI/EX08/07 dated 30.01.2008 which is close to 2 (two) 

months after the seizure. 

Decisions 

33. In the end, let me highlight here that the NDPS Act is a special law 

with stringent provisions for control and regulation of operations relating to 

narcotic drugs and psychotropic substances. Due to the serious penal provisions 

provided in the said Act, it is necessary that the procedural safeguards be 

followed strictly.  

34. Reverting to the case in hand, I have already discussed and pointed 

out that the manner in which the recovery/seizure was made is far from 

satisfactory. Moreover, the prosecution evidence does not reveal that the 

sampling, packeting and sealing were done in the presence of a Magistrate. In 

such a situation, the court is bound to take a view that the prosecution has 

committed serious irregularities and infirmities in the investigation of the matter. 

Moreover, there are several missing links in the investigation.  

35. The learned Assistant Public Prosecutor has argued that at the time of 

investigation of the case, the allegation against the accused was not under the 

NDPS Act; rather under sections 420/276, Indian Penal Code read with section 

13 of the Drugs and Cosmetics Act. As such, the non compliance of the statutory 

safeguards prescribed in the NDPS Act does not fatally wound the prosecution’s 

case. However, I find no merit in this line of argument of the learned Assistant 

Public Prosecutor. Let me enunciate.  

36. The accused has stood the trial for an offence under section 22 (a) of 

the NDPS Act. That is the charge which has been framed against him and that is 

the very charge that the prosecution has been attempting to prove. As such, all 

matters pertaining to the prosecution will have to be considered from the prism 
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of the NDPS Act. If the accused were to be convicted, it would not have been a 

ground of defence that at the time of investigation, a different offence was being 

investigated into. Besides the NDPS Act has only created certain statutory 

safeguards which were put in there to avoid harm to innocent persons and to 

minimize the chance of foisting of false cases. These safeguards are not 

repugnant to the normal procedures relating to seizure or sampling. At best, they 

are a bit more technical and stringent. Further, in the instant case, the 

Investigating Officer, despite allegedly finding Nitrazepam chose to ignore the 

provisions of the NDPS Act. In fact, it was only after judicial scrutiny at the time 

of framing of charge, did the court decide to bring in the charge under section 22 

(a) of the NDPS Act. Hence, if the accused reaps the benefit of the lapse of the 

investigation, the responsibility for the same lies with the prosecution. 

 
37. This concludes the discussion on the point taken up for determination. 

After much deliberation and in light of the aforesaid discussion, I am of the 

considered opinion that the prosecution has failed to establish the charge against 

the accused. Hence, the point for determination is decided in the negative. 

 
ORDER 

 
38. Situated thus, the accused person, Sri Bikash Deka is acquitted of the 

charge under section 22 (a) of the NDPS Act and set at liberty forthwith. His bail 

bonds are extended for 6 (six) months from today as per section 437-A, CrPC.  

 
39. The seized Nitrosum-10 tablets shall be destroyed by the Officer in 

Charge of Chandmari Police Station in accordance with the statutory provisions of 

law. Let Sri Bikash Deka have absolute custody of the seized mobile. Also, the 

custody of the seized motor-cycle is made absolute in favour of Sri Bikash Deka 

           Given in my hand and under the seal of this court on this the 19th day 

of January, 2017. 

 
 

Typed by Me:            (Sri Sarfraz Nawaz) 

                 Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

Prosecution Witnesses :   

     PW-1: Sri Prafulla Barman 

     PW-2: Sri Paban Chetri 

     PW-3: Sri Lakheswar Patgiri 

     PW-4: Md. Jeherul Islam 

     PW-5: Dr. Dhrubajyoti Hazarika 

     PW-6: Sri Kamal Baruah 

    

Defence Witness  : 

     None 

 

 

Prosecution Exhibits  :   

     Ext-1: GD Entry No. 123 dated 04.12.2007 

     Ext-2: Seizure List 

     Ext-3: Ejahar 

     Ext-4: Forensic Report 

     Ext-5: Forwarding Report 

     Ext-6: Charge Sheet 

 

Defence Exhibits  :  

     None. 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 
 

 
 
 


