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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 1 AT 

KAMRUP (M), GUWAHATI.

Present :    Mrs. Suchandra Bhattacharjee,
        Addl. Sessions Judge No. 1,

                   Kamrup (M) at Guwahati.

         CRIMINAL REVISION NO. 121 OF 2015

 Smti. Sanghamitra Sarkar @ Sanghamitra

 Sarkar Mandal,   

 Wife of Sri Gautam Mandal,

 Village – Nambari Road, Maligaon Gosala,

 Guwahati-11, P.S. – Jalukbari, 

 District – Kamrup (M), Assam         .…………     Petitioner.

                   -versus-

1. Sri Sunil Kumar Dhar,

S/O Late Rajani Dhar,

R/O Birubari, Bye lane no.1,

Guwahati-16, P.S- Paltan Bazar,

Dist- Kamrup (M), Assam

2. State of Assam                   ……………    Opposite parties. 

                                      

Advocates who Appeared in this case:

For the petitioner -   Mr. R.K Gupta, Mr. Sohail Mafiz & Mr. P Das.

For the opposite party No. 1 – Mr. S.Bhattacharjee. 

For the opposite party No. 2  - Mr.G.Das, Addl.P.P.

Date of Argument:  09.01.2017. 

Date of Judgment:   21.01.2017.

                                   J U D G M E N T

1] The instant revision is preferred by the petitioner challenging the legality 

and  propriety  of  the  order  dated  17.10.2015  passed  by  learned  Judicial 

Magistrate, First Class, Kamrup (M) at Guwahati in connection with Complaint 

Case No. 1104C/2013. 
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2]  The case of the petitioner is that the, opposite party No. 1 Sunil Kumar 

Dhar, being the complainant, instituted the aforesaid case against the petitioner 

under section 138 of Negotiable Instrument Act, 1881. During the trial of the 

aforesaid case, the opposite party No. 1,  on 17.10.2015, when the case was 

fixed  for  further  evidence,  vide  the  relevant  petition,  prayed  for  his  re-

examination,  who was already been cross-examined on 28.08.2015,  but even 

after the objection raised by the petitioner side, the learned court below was 

pleased to allow the prayer and the case was fixed for re-examination of P.W. 1,  

i.e. opposite party no.1, on 17.12.2015.  

3]  Being highly aggrieved by the aforesaid order of the learned lower court, 

the petitioner preferred the instant revision mainly on the following grounds; for 

that  the  learned  trial  court  below did  not  apply  his  judicial  mind  in  its  true 

prospective and passed the impugned order whimsically and arbitrarily, for that 

the  learned  trial  Magistrate  passed  the  aforesaid  order  without  applying  his 

proper judicial mind, as the opposite party No. 1, already adduced his evidence 

on  affidavit  and  the  petitioner  had  cross-examined  him,  as  such  providing 

another opportunity to the opposite party No. 1 for re-examination would only 

amount to fulfilling the lacuna of the prosecution case and for that the learned 

trial  court  by  passing  the  impugned  order  has  committed  grave  injustice  as 

section 311 of Cr. P. C. can be invoked only for seeking just decision of the case. 

4] Heard  the  learned  counsel  for  the  petitioner  and  opposite  party  no2. 

Opposite party no1. remained unrepresented. Perused the impugned order as 

well as the entire materials on record.  

5] The perusal of the relevant petition dated 17.10.2015, being filed by the 

opposite party no.1/ complainant, before the learned trial court, reveals that vide 

the aforesaid petition,  he sought  to prove the original  documents,  the photo 

copies of which were proved by him while adducing his evidence on the advice of 

his counsel, though he was having the original documents of the same in his 

possession, while adducing his evidence. The perusal of the aforesaid petition 

clearly  suggests that  the materials  tried to be brought by the opposite party 

no.1, in his re examination, are not new materials but already being brought by 
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him in his evidence earlier, but in improper way, which are sought to be brought, 

in  proper  way,  i.e.  as  per  the  relevant  provision  of  the  Evidence  Act.  It  is 

pertinent to mention that a litigant, who engages a counsel to conduct his case, 

runs on the advice of his counsel just for the reason of him being unaware of the 

nitty gritty of the relevant legal procedures, and if on the advice of the counsel 

he commits some mistake, then for such mistake he should not be prejudiced 

and rather, his prayer to correct such mistake, on such ground, should be duly 

considered for just decision of the case. In the instant case, the perusal of the 

materials on record suggests that the petitioner, though being in possession of 

the relevant original documents failed to prove the same, which was otherwise 

necessary to be proved as per relevant provision Evidence Act, for not being 

adviced  by  his  counsel,  and  for  such  failure,  the  petitioner  should  not  be 

prejudiced and rather, his prayer to give an opportunity to bring the same on 

record, as per law, should be duly considered, for just decision of the case.    

       

6] In view of the foregoing discussions, this court is of the opinion that the 

impugned order needs no interference, hence, the same is upheld.  

7] In the result the instant revision stands dismissed. 

8] Send down the record of the lower court with the copy of this judgment.

Given under my hand and seal of this court on this the  21st day of 

January, 2017.

          Addl. Sessions Judge No.1, 
                                                      Kamrup (M), Guwahati.

Dictated & corrected by me:

Addl. Sessions Judge No. 1, 
  Kamrup (M), Guwahati.
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ORDER

   21.01.2017         

Petitioner is represented by learned counsel.

The  opposite  party  no2.  is  also  represented  by  learned 

counsel.

Judgment is prepared on separate sheets and tagged with 

the case record. The same is delivered in the open court, 

today. 

This court is of the opinion, that the impugned order needs 

no interference and hence, the same is upheld. 

Accordingly, the instant revision stands dismissed.

Send down the record of the lower court with the copy of 

this judgment.

                 Addl. Sessions Judge No. 1,  
                                                     Kamrup (M), Guwahati.


