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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

 

  

Present:  Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

  

                                    Criminal Revision      No. 83      of 2015  

 

  

          The revision has been filed against the order dated 16.07.2015, passed 

in G.R. Case No.  Case No. 1177  /2009.

  

        Sri Robin Goswami

                                                                    ............  Revision petitioner

     

             - Vs – 

                               State of Assam

          Sri Kailash Chandra Sharma

                                                                            ............ Respondents

 

Date of Argument     : 06.01.2017

Date of Judgment     : 21.01.2017

 Advocates who appeared in this case are:

Mr. S.J. Sarma      : Learned  Advocate for the Revision Petitioner.

Mr.  K.C. Sharma         : Learned Advocate for the Respondent
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  J  U  D  G  M  E  N  T 

1. This revision under Section 397 read with Section 399 of Cr.P.C.  is 

preferred by petitioner/ victim/informant Robin Goswami, son of Late Deben 

Goswami,  resident  of  Kahilipara  near  Power  House,  Guwahati-18,  district 

Kamrup(M), assailing the order dated 16.07.15, passed by the learned trial 

court in connection G.R. Case No. 1177/09, whereby evidence of prosecution 

was directed to be closed and order dated 01.08.15 whereby application of 

the informant/victim under Section 311 of Cr.P.C. was rejected.

2. Upon  hearing  learned  counsel  of  both  sides  and  upon  attentive 

perusal of called for case record, it is found that on 24.02.2009 the revision 

petitioner  /informant  lodged  an  ejahar  with  the  then  O/C  Panbazar  P.S. 

against accused/respondent No.2, Sri kailash Chandra Sharma, Son of Late 

Rudreswar Sharma, resident of  Jyoti  Nagar,  Guwahati-21,  on allegation of 

assaults being inflicted upon him in the court campus, when on the very day, 

the  informant/revision  petitioner  happened  to  visit  the  court  premises  in 

connection with his case. 

3. On the  basis  of  the FIR,  police  registered  the  case under  Section 

341/324/325/506 of IPC. Upon conclusion of investigation, charge sheet was 

submitted  against  the  accused/respondent  for  alleged  commission  of 

punishable under Section 341/324/325/506 IPC. Trial was initiated. 

4. During trial, the prosecution side has examined six witnesses in all. 

The revision petitioner is aggrieved and dissatisfied in the impugned order as 

according to him the learned trial  court  has not  examined some material 

witnesses namely Jogen Das a prosses server at the relevant time, Abdul 

Haque then Shirestadar, Indra Kamal Hazarika, medical officer as well as two 

Investigation Officers  whose names  appear  as  witnesses  in  charge sheet. 

According to the revision petitioner, the learned Astt. P.P of the court was not 

serious in this case and he has shown   negligence not taking proper steps for 

summoning the witnesses.  The case record has further  revealed that  last 

witness PW6 was examined on 28.07.2014. Thereafter, on 10.09.14 due to 
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personal reason the then learned CJM had transfered this case to the Court of 

learned SDJM No.1. However, the prosecution failed to take proper steps for 

summoning   witnesses. At last, on 16.07.15 the court of learned SDJM held 

that the case  has been delayed. The revision petitioner is aggrieved with that 

impugned order ; according to the revision petitioner, the learned court could 

have directed the prosecution to take appropriate steps instead of closing the 

evidence  of  prosecution.  In  this  way,  the  learned  trial  court  closed  the 

prosectuion evidence without examining the material evidence including the 

M.O. and I.O. 

5. During hearing of this revision, a law point was raised by the learned 

counsel for the respondent. According to him in a case filed on police report 

the informant/revision petitioner has no locus standi to file this revision being 

a 3rd party to this proceedings. The learned counsel  further submitted that 

Section  302  of  Cr.P.C.   as  provided  that  no  person  other  than  Public 

Prosecutor, Additional Public Prosecutor or Assitant Public Prosecutor shall be 

entitled to conduct prosecution with permission of the learned trial court and 

if it is permitted then the learned counsel for the private party may simply 

assist the learned public prosecutor or Additional P.P. or Assitant P.P. whoever 

he may be without directly participating in such proceedings. It is challenged 

by  the  other  side  and  according  to  the  learned  counsel  for  the  revision 

petitioner in a criminal case instituted on a police report, revision  by the 

complinant/victim  is  maintainable  ;  in  suport  of  such  contentions  he  has 

referred by the following decision (1985)  2 Supreme SCC 537 (Bhagwant 

Singh Versus Commissioner of Police and another), 1985 SCC (Cri) 267 . 

6. I  have gone through the said  judgment  Section 397 of  Cr.P.C  has 

provided that  Session Judge amongst  other  may call  for  any record lying 

before  subordinate   court   for  the  purpose  of  satisfying    itself  as  to 

correctness, legality or propriety of any findings etc. Thus the Sessions Court 

has power to suo-moto call for any record of the lower court for the purpose 

of satisfying itself as to correctness, legality or propriety of any order ,finding 

etc. As such it is held that this revision is maintainable in this court even if it  

is moved by the informant/victim. Now proceeding further, this court upon 



4

attentive perusal  of called for   case record has noticed that the learned trial  

court initiated trial of the instant case by framing charge against respondent 

No.2 vide order dated 28.07.11 under Section 341/324 of IPC. Thereafter, the 

prosecution examined 6 Pws.  From the charge sheet it is found that the I.O., 

in the witness column cited the names of 11 witnesses. Among them, two are 

police officials and one of the M.O. who attended   the victim at Hospital and 

prepared medical report. This report is available on the case record. But it  

remais to be proved for non examination of the doctor ; the I.O. was not 

examined.  The last  withess  examined by the prosecution was PW6 Gopal 

Deka  and  he  was  examined  on  28.07.14.  Thereafter  till  the  date  the 

impugned order was passed no witness was examined by the prosecution. It 

is alleged by the revision petitioner that the learned Addl. P.P. atached to that 

court did not take proper step for examination of remaining witnesses. The 

complainant  is  also  apprehensive  that  the  case   will  suffer  for  non-

examination of some material  witnesses including the M.O. and I.O. Such 

apprehension can not be termed as misconceived or unfounded. The learned 

trial court has abruptly closed the prosecution evidence without taking care to 

make the prosecution to examine atleast  M.O. and I.O. By this time, most of  

the material wintesses are examined. Though impugned orders suffer from 

no illegality, however the facts remain that the prosecution did not take steps 

for examination of those material witnesses. In such circumstance, this court 

deems it proper to direct the trial court to examine those material witness 

whose name were cited in the list of witnesses in the charge sheet. Having 

found merit, the impugned order is hereby set aside with a direction to the 

learned trial court to proceed with the case from that stage  by affording the 

prosecution opportunities by fixing outer limit to examine the rest of the PWs 

within the period. This revision petition is allowed. 

7. This revision stands disposed  of. 

8. Return the LCR along with a copy of this judgment to the learned 

court below.
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9.       Signed, sealed and delivered in the open court  on this  21st  day of 

January, 2017 at Guwahati. 

                                                                                      
            (M. Ahmed)

                                                                                      Sessions Judge, 
                                                                                Kamrup(M), Guwahati 
 Dictated & corrected by me. 

  

         (M. Ahmed)
       Sessions Judge, 

    Kamrup(M), Guwahati


