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         IN THE COURT OF THE DISTRICT JUDGE : KAMRUP(M)

AT GUWAHATI

 

  

Present:     Md. M. Ahmed,
                      District Judge,
                       Kamrup(M), Guwahati.
 

  

                                    Title Appeal     No. 18      of 2014  

 

              

        1. Sri Anil Mahajan

        2. Sri Sunil Mahajan

        3. Sri Aswani Mahajan

        4. Miss. Alaka Mahajan                                                     

                     

......... petitioners/ Appellants

    
     - Vs – 

                               1. Sri Binod Baishya

         2. Sri Dilip Kumar Sarma,

         3. Sri Gajendra Nath Sarma

         4. Sri Harihar Lahkar

                                                                     ............. Opp. Parties/
          Respondents 

5. Sri Dilip Mahajan
   ............ Proforma respondent

 Date of Argument     : 11.01.2017

Date of Judgment     : 24.01.2017
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 Advocates who appeared in this case are:

Mr. L.K.Borah       : Learned  Advocate for the  petitioners/appellants.

Mr. K.Ali              : Learned Advocate for the Opp. Parties/respondents.

J  U  D  G  M  E  N  T

1. This is an appeal  preferred by appellants, namely,  Sri Anil Mahajan, Sri 

Sunil  Mahajan,  Sri  Aswani  Mahajan  and  Miss  Alaka  Mahajan,  all  sons  and 

daughters of Late Uttam Ch. Mahajan, residents of village Dihing Satra, North 

Guwahati,  district Kamrup( R), Assam. Respondents/Opposite Parties are Sri 

Binod Baishay, son of Late Ranjit Baishya, Sri Dilip Kumar Sarma, Son of Sri 

Bhabendra Nath Sarma, Sri Gajendra Nath Sarma, son of J.R.Nath  and Sri 

Harihar Lahkar son of Late Harogobinda Lahkar, all are residents of IIT, North 

Guwahati, district Kamrup( R), Assam. All the present respondents filed a Title 

Suit  being  Title  Suit  No.  106/09,  before  the  learned  Civil  Judge  No.1, 

Kamrup(M),  Guwahati,  against  the  appellants/defendants  and  also  against 

proforma respondent Dilip Mahajan, son of Late Uttam Mahajan, brother of the 

appellants for part performance of a contract and for execution of a registered 

sale deed  in favour of respondents/plaintiffs and other common reliefs. 

2. After  receipt  of  summons  from  the  Court  of  Civil  Judge  No.1, 

Kamrup(M), Guwahati, the appellants as defendants appeared and contested 

the  suit by filing their written joint statement. Proforma respondent did not 

appear  and contest  the above noted suit  in  respect  of  the suit  land. The 

respondents/plaintiffs claimed that they have entered into an agreement for 

sale  with  appellants/defendants  for  purchasing  the suit  land  for  1  Bigha  4 

Kathas 1  lechas  (excluding 12 lechas of  land)   out  of  4 Bighas 6  Leshas 

covered by Dag No. 405 of K.P. Patta No. 81 of village Tillinggaon under mouza 

Silasundarighopa, North Guwahati in the district of Kamrup (R ). The present 
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appellants/defendants  have denied the execution of any agreement for sale 

with the respondents/plaintiffs. 

3. The learned trial court framed  as many as 8 (eight) issues. During the 

course of trial, the respondents/plaintiffs adduced as many as four witnesses 

as PWs in support of their case. The appellants/defendants adduced evidence 

of  two witnesses as  DWs i.e.  DW-1 Sri  Anil  Mahajan  and DW-2 Sri  Ashini  

Mahajan in support of their claim and defence. The proforma defendant did not 

turn up to adduce any evidence. As such the learned  trial court proceeded 

with trial by setting him ex-parte.

4. The learned trial  court  vide impugned judgment  decreed the suit  in 

favour of the respondents/plaintiffs directing the main appellants to get a Sale 

Deed   executed and registered in respect of their shares of 2/3rd in the land 

described  in  schedule-B  which  was  left  by  Late  Uttam Ch.  Mahajana  their 

father  in  favour  of  the  plaintiffs/respondents  on  receipt  of  balance  @ Rs. 

2,60,000/-  per  bigha  towards the  total  sale  price  deducting  Rs.  2,50,000/- 

which was already paid within three months from the date of receipt of notice 

regarding depositing of balance amount after obtaining  sale permission and 

NOC from the concerned authority. The plaintiffs/respondents were asked to 

deposit the balance amount within one month from the date of judgment. It 

was further directed by the learned trial court that delivery of possession of the 

said land is subject to partition with the co-sharers;  while determining the 

issues  i.e.  whether  there  is  cause  of  action  for  the  suit,  whether  suit   is 

maintainable, whether the suit is bared by limitation, whether the suit is hit by 

the principles of waiver, estoppels and acquiescence and whether the suit is 

bad for non-joinder of necessary parties,the learned trial court rightly held that 

there  is  no  explanation  in  written  statements  as  regards  the  legal  bars  in 

respect of issues framed by the learned trial court. Further the learned trial  

court  has  rightly  held  that  as  suit  is  based  for  agreement  for  sale  dated 

25.04.2006, marked as Ext-3 and as because the suit was filed on 17.04.09, it  

is not hit by limitation in terms of Section 54  of Limitation Act. It is further 

rightly held by the learned trial court that in this suit the executants of Ext-3 
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are the only necessary parties to the suit. As such it is not bad for non-joinder 

of necessary parties. The most vital issue framed in the instant suit is issue 

No.6 which goes as under: “Whether the defendants executed the registered 

Agreement  for  Sale  (Deed  No.  3866/06  dated  25.04.06)  and  received  Rs. 

2,50,000/- as advance amount towards the sale price. The learned trial court, 

vide impugned judgment basing upon the evidence on record both oral and 

documentary has decided this issue in favour of the plaintiffs. In this suit, it is 

found that  the appellants/defendant in  their  written statements  have taken 

stands that they neither executed the Agreement for Sale, dated 25.04.06 nor 

received Rs. 2,50,000/- from the plaintiffs.  Evidence of PW1 Binod Baishay 

who  is  one  of  the  plaintiffs/respondents  has  revealed  that  the 

defendants/appellants entered into an agreement for sale with him and the 

rest of  the plaintiffs to their land measuring 2 Bighas 3 Lechas as described in  

schedule-B @ Rs. 2,60,000/- per bigha and  out of which Rs. 2,50,000/- was 

paid as advance. This agreement deed was marked as Ext-3 vide Deed No. 

3866/06.  PW2 Naba Mahajan  and PW3 Dilip Kakati  who are the witnesses to 

the execution of this sale deed. Anil Mahajan one of executants of DW1 to 

deny the  signature on  Ext-3.  However,  from the  evidence  of  these PWs it  

stands established that Ext-3 was executed in respect  of land measuring 2 

Bighas  3  Lechas  covered  Dag  No.  405  of  K.P.  Patta  No.  81  situated  at 

Tillinggaon under mouza Silasendurighopa. From the evidence it further stands 

established that  Ext-3  was   registered in  front  of  Sub-Registrar.  From the 

evidence  on  record,  it  has  further  surfaced  that  PW2  and  PW3  were  the 

attesting witnesses to Ext-3 and they have very categorically stated that the 

defendants entered into an agreement with the plaintiffs in respect of the land 

vide Deed No. 3866/06 and they received an amount of Rs. 2,50,000/- from 

the plaintiffs  as  advance.   While challenging the impugned judgment,  the 

present appellants has contended that the trial court committed illegality and 

material irregularity while deciding the suit filed by the respondents/plaintiffs. 

According  to  them,  they  have  never  executed  and  signed  any  deed  of 

agreement  for  sale  in  favour  of  the  respondents/plaintiffs.  It  is  further 

contended that they have filed a petition under Order 26 Rule 10(A) read with 
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Section  151  of  CPC  for  taking  signatures  and  thumb  impression  of  the 

appellants/defendants.  The  same  ought  to  have  been  sent  along  with  the 

original  agreement for  sale vide Deed No.  3866,  dated 25.04.2006  to the 

Forensic Science Laboratory for expert opinion for the same, but it was not 

done so. As such the impugned judgment is bad in law and same is liable to be  

set aside and quashed. 

5. I have considered this matter in the light of the evidence on record ; it 

is held in the case of Lareli Das @ Malini Das & Others versus Jadav Chandra 

Das and Anr.,  reported in (1999) Vol.1 GLR 495, i   that where executants 

denied then it is necessary to call the attesting witnesses to prove the case. 

The learned trial court has rightly held that onus lies on the plaintiffs to prove 

the  same  as  per  requirements  laid  down  under  Section  68  of  the  Indian 

Evidence Act. In this case, PW2 and PW3 are the attesting witnesses to Ext-3 

and they have very categorically stated that the main defendants entered into 

an agreement with the plaintiffs in respect of the land vide Deed No. 3866/06 

dated  25.04.06  and  they  have  received  an  amount  for  Rs.  2,50,000/-  as 

advance. In this case, PW2 has stated that Ext-3 was registered in his presence 

and signed it. He is the cousin of the main defendants. As such his evidence 

must to be given due credence. Though cross-examined at length his evidence 

remains un-chattered on vital points. PW3 likewise has clearly stated that the 

defendants executed an agreement for sale with the plaintiff in respect of the 

land. He was also an attesting witness and proved his signature. There is no 

evidence on record to hold that both these witnesses were inimical towards the 

appellants/defendants and they were deposing falsely. 

6. In  such  event  ,non  sending  of  the  documents  with  the  admitted 

signatures to FSL for  comparison has no serious effect  on the case of  the 

plaintiffs/respondents.   It  is  further  contended  that  during  trial,  after 

examination of DW1 the learned counsel for the appellants/defendants raised 

the question of territorial jurisdiction and submited   before the learned trial  

court to transfer the suit to the court of Civil Judge, Kamrup (R) for trial as the 

suit  land  was  situated  within  the  jurisdiction  of  Kamrup(  R).  It  is  further 
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contended that the learned  trial court gave assurance to transfer the case to 

the learned Civil Judge Kamrup (R ) for trial. There upon bonafide belief that 

the suit  shall  be transferred to new District  Judiciary,they had searched for 

transfer  of  the case record at  Amingaon,  because of  which they could  not 

pursue this case ; neither they could bring DW1 for cross-examination before 

the learned court and the learned court proceeded with the trial and delivered 

the judgment. It is further contended that the learned trial court ought to have 

transferred the case to the Court of learned Civil Judge , kamrup (R ) to try as  

the trial  court  has  no jurisdiction  to  try  the case ;  as  such the impugned 

judgment and order may be termed as arbitrary and whimsical. 

7. During hearing of this appeal, the learned counsel for the respondent 

submitted Jamabandi of the suit land. Upon perusal of which it is found that 

the suit land falls under Kamrup(M). As such the learned trial court has not 

committed  any  illegality  or  irregularity  while  delivering  the  judgment.  The 

appeal has no merit and stands dismissed. 

8. Return the LCR along with a copy of this judgment to the learned court 

below.

9.       Signed,  sealed  and delivered in  the  open court  on  this  24th  day of 

January, 2017 at Guwahati. 

                                                                                      
                (M. Ahmed)

                                                                                         District Judge, 
                                                                                    Kamrup(M), Guwahati 
 Dictated & corrected by me. 
  

         (M. Ahmed)
       District Judge, 

  Kamrup(M), Guwahati


