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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

 

  

Present:        Md. M. Ahmed,

                   Sessions Judge,

                   Kamrup(M), Guwahati.

 

 

                                         Criminal Appeal No. 93 of 2014

  

          The appeal has been filed challenging the judgment and order dated 

10.11.2014,  passed  by  the  learned  SDJM  (Sadar)  No.2,  Kamrup  (M)  at 

Guwahati, in Complaint Case No. 996 of 2013, under Section 138 of N.I. Act.

 

       Sri Biren Haloi

                                                                                   ............  Appellant

- Vs – 

    1.   Maa Kamakhya Associates

     2.  Sri Partha Chakraborty

                                                                            .............   Respondents 

 

Date of Argument     : 09.01.2017

Date of Judgment     : 27.01.2017

 Advocates who appeared in this case are:

Shri S. Sarma : Learned  Advocate for the appellant.

Shri T. Raj : Learned Advocate for the Respondents
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J U D G M E N T 

1. By preferring an appeal under Section 374 (3)(a) read with Section 

389(1) of the Code of Criminal Procedure Code, 1973, the accused/appellant 

convict  Biren  Haloi,  son  of  Late  Mohiram  Haloi,  resident  of  Hengrabari, 

Guwahati-36, P.s. Dispur, District Kamrup(M), Assam, has called in question 

the  propriety and legality of the judgment and order of conviction   dated 

10.11.2014,  passed  by  learned  SDJM  (Sadar),  Kamrup(M),  Guwahati  in 

Complaint Case No. 996/13, by which  the accused/appellant was convicted 

and  was  sentenced  to  undergo  simple  imprisonment  for  one  month  with 

compensation of Rs 81,006/- as the cheque amount was Rs. 70,006/- and 

already  more  than  one  year  elapsed  since  the  date  of  its  issuance  to 

complainant for commiting offence under Section 138 of NI Act and in default 

of compensation, simple imprisonment of 15 days.

2. Respondents are (1) Maa Kamakhya Associates, Piyali Phookan Road, 

Milanpur,  Guwahati-8,  P.S.-Paltanbazar,  district-Kamrup(M),  Assam    and 

respondent  No.2  Sri  Partha  Chakraborty,  Manager  of  Maa  Kamakhya 

Associates, son of Sri Rajendra Narayan Chakraborty, resident of Jyotipath, 

Odalbakra, Guwahati -34 district Kamrup(M), Assam.

3. Prosection case in brief is that respondent No.1 was a partnership firm 

and Respondent No.2 is the Manager of the said firm who represented the 

said firm     through a Power of Attorney, executed by one of the partners  of 

the  firm  and  filed  a  complaint  case  against  the  accused/appellant  under 

Section 138 of  the NI Act, in the premises that the respondent  had financed 

a  total amount of Rs. 72,006/-, for a motor cycle (TVS APACHE-180) bearing 

registration  No.  AS-01-Av-9830  in  the  name  of  appellant/accused  as  he 

approached the respondent/complainant  on 18.07.2011 for  purchasing the 

same on hire purchase. The said finance was for a period of two years in 24 

monthly instalments and the monthly instalment was fixed at Rs. 3,000/- only 

per month. After paying the 1st EMI, the appellant/accused failed to make 
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payment against the remaining EMIs. Thereafter, the complainant asked the 

accused to clear the remaining outstanding dues. Then the accused sought 

some  time  from  the  complainant  for  paying  the  balance  amount  as  the 

accused was in   some financial trouble. Thereafter the accused approached 

the  complainant  in  the  month  of  Janury,  2013  and  after  negotiation,  he 

agreed to clear all the liabilities i.e. all the EMIs and with that the accused 

issued a cheque vide cheque  No. 482296 dated 23.01.13 amounting to Rs. 

70,006/- only drawn on State Bank of India, Panbazar Branch, Guwahati, in 

favour of Ma Kamakhya Associates against  the liabilities. On 24. 01.2013 the 

complainant  deposited the said  cheque vide No.  482296 dated 23.01.113 

amounting  to  70,006/-  only  in  the  complainant’s  account  at  Vijaya  Bank, 

Rehabari Branch, Guwahati for clearance. After depositing the said cheque, 

the complainant received a cheque return memo on 25.01.2013 from Vijaya 

Bank, Rehabari Branch, Guwahati. The said memo was issued by the SBI, 

Centralised  Clearing  Processing  Centre,  Panbazar,  Guwahati  intimating  the 

fact of dishonour of the cheque ‘Account inoperative/Do”. After receiving the 

said  cheque  return  memo from  the  concerned  bank,  the  complainant 

informed the accused over  telephone several  times and requested him to 

arrange for the same. But the accused did not make any response. Finding no 

alternative the complainant approached their  advocate and served a legal 

notice in the name of the accused on 22.02.2013 through registered post 

with A/D about the fact of dishonour of the cheque issued by the accused 

and demanded payment of the said amount within 15 days from the date of 

receipt of the said legal notice. The said notice was served on the correct 

address  of  the  accused  ;  but  neither  the  postal  cover  nor  the 

acknowledgement was returned till the time of filing of the complaint petition. 

Postal receipt was annexed with the complaint petition and it was averred 

that it may be held to have amounted to constructive service of notice. As 

such the notice has been deemed to be served as per law. Finding no other 

alternative, seeking efficacious, the complainant decided to bring the matter 

before the learned court for criminal trial. During the trial before the learned 

court allegation under Section 138 of the NI Act was read over to the accused 
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after  furnishing  copies  of  the  complaint  petition  and  documents  annexed 

therewith to which the accused/appellant pleaded not guilty and claimed to 

be tried. The complainant deposed through his evidence-on- affidavit as a 

prosecution witness i.e.  PW1 who was cross- examined by the appellant's 

counsel and in cross-examination he has stated that he lodged the complaint 

against  the  accused  for  non payment  of  the amount  and he  has  further 

stated that the accused/appellant is liable to pay Rs. 70,006/-. He has further 

deposed that a Power of Attorney was given in his name before filing this  

case. This Power of Attorney is challenged by the accused/appellant and no 

documents of partnership firm at  the time of adducing evidence. It  is further 

contended  that  the  said  Power  of  Attorney  nowhere  mentioned    the 

aforesaid amount which was paid and he was authorized to file case to realize 

the aforesaid amount. It is also contended that  through the said Power of 

Attorney, respondent No.2 was only authorized by the respondent No.1  to 

file  to written statement  and to sign affidavit,  verification etc.  before the 

competent  court  on  behalf  of  the  said  firm.  As  such,  it  is  contended  ,  

respondent  No.2/  complainant  has  locus  standi   to  prefer  the  instant 

complaint case against the appellant as the said Power of Attorney has got no 

legal validity in the eye of law as the same was neither General Power of 

Attorney nor Special Power of Attorney having nowhere mentioned in details 

for filing the case against the appellant for the aforesaid amount and since 

the same was not a registered docment and as such there is no case against 

the appellant. 

4. At the very initial stage as this plea is agitated before this court,now, it 

is to see if  the said Power of Attorney has any legal  validity. Upon going 

through the case record with all  attention it  is seen by deposing as PW1 

complainant/respondent  No.2  has  brought  on  record  Ext-1,  the  Power  of 

Attorney. When this court focuses its attention on this document, it is seen 

that it is not a simple power of attorney ; it is Special Power of Attorney  

executed  by  Subrata  Roy,  son  of  Sukhomay  Roy,  resident  of  Bilpar, 

Christianpara,  Guwahati-8,  P.S.  Paltanbazar  as one of  the partners as 'Ma 

Kamakhya  Associates”  having  its  office  at  Piyaliphukan  Road,  Milanpur, 
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Rehabari,  Guwahati-8, P.S. Paltanbazar do hereby nominate, constitute and 

appoint Sri Partha Chakraborty, respondent No.2 being the Manager of “Maa 

Kamakhya Associates” as lawful attorney and for and on behalf of the said 

firm “Maa Kamakhya Associates” to do all acts, deeds and things on its behalf  

and also to file, defend case, suit etc. and to file written statement and to 

sign affidavit, verification etc. before the competent court on behalf of the 

aforesaid firm. 

5. From the evidence of PW1 it is seen that it is an unregistered firm and 

they deal in hire purchase business. PW1 has further admitted that though he 

runs this business. they have not sought any permission from Reserve Bank 

of India. Thus from the above, it is apparent that complainant/respondent 

No.1 is an unregistered firm and this firm has executed a Special Power of 

Attorney in favour of the the respondent No.2 to do certain things in the 

court of law. In this document, the case No, parties and other detailed are 

not mentioned. In a reported judgment in Manimekalai vs Chapaldas Kalyanji 

Sanghvi  it  is  held  by  the  Hon’ble  Madras  High  Court  that  Section  under 

Section 138 is not a suit by the indorsee to enforce a right  arising out of a 

contract. Therefore the bar for maintaining a suit in Section 69 of Parterniship 

Act by an unregistered firm cannot be stretched and applied to maintain a 

criminal proceeding under Section 138 of the Act, ;as such the bar under 

Section 69(2)  of the Partnership Act will not operate in such case. It was 

further  observed  that  the  effect  of  unregistered   partnership  firm  under 

Section 69 of the Partnership Act  is applicable only to cases involving the civil  

right and  not others. Thus we have found that though an unregistered firm 

,respondent No. 1 can maintain a criminal proceedings  and vide Ext-1 this 

firm can launch a criminal proceeding and all  the particulars need not be 

incorporated in that document. As such it cannot be said that the respondent 

No.1 complainant has no locus-standi to prefer the instant complainant case 

against the accused/appellant. It is also no issue in the learned trial court to 

decide it for getting no permission from the RBI to deal in finance business, 

the  respondents  could  not  bring  in  a  criminal  proceeding  against  the 

accused/appellant. In this case, the appellant has not denied taking finance 
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from the complainant for purchasing the motor cycle.  He in his statement 

recording  under  Section  313  Cr.P.C  has  admitted  that  on  18.07.11 

complainant firm “Maa Kamakhya Associates”  financed a motor cycle (TVS 

APACHE-180) bearing registration  No. AS-01-AV-9830 in his name amounting 

to Rs.  72,006/-  for which monthly instalment has fixed at Rs.  3000/-  per 

month. His only plea is that he issued the cheque  to complainant for earlier 

motor bike (Splendor) and it was a blank cheque and even after liquidation of 

the earlier finance amount, the said cheque was never returned to him, nor 

NOC to him and on the basis of the blank cheque, the complainant lodged 

this case. He has further asserted that the cheque was not related to the 

present case. 

6. PW1 the respondent No.2 in his evidence has supported his case by 

stating interalia  that  on 18.07.2011 the firm financed a motor  cycle (TVS 

Apache) bearing registration No. AS-01-AV-9830 in the name of the accused. 

The  said  finance  was  for  a  period  of  three  years  only  comprising  of  24 

monthly  instalments.  Against  the financed amount  of  Rs.  70,006/-,  E.M.I. 

monthly  Rs.  3000/-was  fixed.  The  accused  failed  to  pay  the  monthly 

instalment.  He  brought  on  record  Ext-2  the  register  maintained  by  the 

complainant in connection with the payment made by the accused. He has 

also proved the Ext-3 the money receipt book. He has further stated that 

when the  accused  was asked to  clear  the remaining  outstanding balance 

amount ,as he was financial trouble,then the accused issued a cheque vide 

Memo No. 482296 dated 23.01.2013 amounting to Rs. 70,006/- drawn on 

State Bank of India, Panbazar Branch in favour of “Maa Kamakhya Associates” 

from his liabilities. He has further stated that the he deposited the cheque at  

Vijoya Bank, Rehabari Branch. He further proves Ext-4 as the said cheque 

dated 23.01.2013. He has also proved the Ext-5 the deposit slip. He has also 

stated  that  after  depositing  the said  cheque,  he  received  the said  return 

cheque memo. The said memo was issued by the SBI Centralized Clearing 

Processing Centre, Panbazar, Guwahati,  intimiting the cheque of dishonour of 

the cheque due to “account is inoperative/Do”. He further proves Ext-6 as the 

said return cheque memo. Then he informed the accused about this matter 
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over telephone several times and also requested him to arrange the same ; 

but he got no positive response.  Finding no alternative a legal notice was 

served on 22.02.13 through an advocate  in  the name of  the accused by 

registered post stating about the fact of dishonour of the cheque issued by 

him and demand was made to clear the unpaid balance amount within 15 

days from the date of receipt of the said legal notice. He proves Ext-7 the 

said legal notice. He further proves Ext-8 the postal receipt. He has further 

stated that the accused received the legal notice on 22.02.2013, but neither 

the acknowledgement receipt nor the postal cover returned. He proves Ext-9 

the postal reply. He has further stated that the accused intentionally avoided 

in making payment in favour of the complainant firm even after receiving 15 

days of demand notice. 

7. From  the  record,  it  has  transpired  that  PW1  was  subjected  to 

extensive  cross-examination  ;  but  the  defence  has  failed  to  demolise  his 

evidence  on  material  aspects.  From  his  evidence   it  stands  abduntaly 

established that the said firm financed the accused for purchasing a bike ; he 

paid the first installment only ; then he defaulted in making further payment ; 

finally on 23.01.13 he issued a cheque vide No. 482296, the cheque was not 

disnoured  and it was returned vide return memo. It is further seen that the 

deposit  slip  of  the  cheque  no.  482296  was  wrongly  noted  as  482297. 

However, in the return memo   PW1 was informed regarding dischonour of 

the cheque ; it is correctely written. Thus this may be treated as a slip of pen 

and it may be ignored  as it has not affected the case of complainant on 

material points. In his statement recorded under Section 313 of Cr.P.C. the 

accused  has  taken  a  specfic  plea  that  earlier  he  brought  a  motor  bike 

(splender) on being financed by the firm ; it is not denied by   PW1 in his  

evidence. According to him ,prior to finance for purchase the motor bike in 

the  instant  case  ,this  firm  financed  the  accused  for  purchase  of  bike. 

However, he has very assertively stated that though loan was advanced by 

this firm for  purchase of earlier bike, the accused liquidated such loan. PW1 

has further denied that there was no outstanding amount left to be paid in 

respect of financing of the second bike. 
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8. It  is  submitted  by  the  learned  counsel  for  the  accused  that  there 

surfaced serious contradictions  in  the affidavit  on evidence of  PW1 which 

contradicts the contents of the complaint petition. It is further contended that 

while PW1 the respondent stated in his averment of the complaint petition 

that the appellant/accused gave only first installment of Rs. 3,000/- to the 

respondent out of 24 installments, but in the cross examination of DW1 the 

counsel of the respondent gave suggestion that the appellant deposited first 

installment of Rs. 2,000/-. It is further contended that there was no written 

agreement between the accused and respondent ; as such it may be held 

that there was no proof of the fixed installment of EMI as alleged by them 

and also there was no proof of giving cheque in connection with the alleged 

vehicle by the appellant/accused and if it is held so, then there is no legally 

enforceiable    debt  against  the  appellant  which  was  not  proved  by  the 

respondent under provision of NI Act. 

9. To buttress such point ,the learned counsel for the accused has placed 

before this court the following judgment. Sri Taher Khambhaty appellant vs- 

M/S Binayak Enterprise, Secendrabad and ors. reported in 1999 Crl.LR 560.

10. I  have  gone  through  the  same.  In  this  case  while  subjected  to 

examination under Section 313 of Cr.P.C. ,  the appellant has pleaded that 

although loan was sanctioned in his favour but he issued a cheque to the 

respondent for the earlier motor cycle (spelnder) ; nor NOC was givento him; 

as such the said cheque was not related in the present case. It is further 

contended that such statement of the accused as recorded under Section 313 

stood corroborated with the evidence of  DW1 Bhubaneswar Talukdar who 

very clearly in his evidence has stated that the accused  took the loan for the 

second time. The appellant  paid monet infront of him ; but the respondents 

never issued any money receipt to the appellant at the time of handing over 

the money. He has further deposed in cross examination that the appellant 

paid excess money   and as such the question of issuing a cheque by the 

appellant for the complainant should never arise for the second vehicle. It is 

further contended that the accused in his statement under Section 313 has 
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stated that he issued a blank chequefor the earlier vehicle and he cleared the 

entire  dues  and  he  had  to  pay  only  Rs.  2000/-  for  the  second  vehicle. 

However  in  order  to  deceive the appellant,  the respondent  deposited the 

earlier cheque by inserting the amount with malafide intention to deceive the 

appellant  by misappropriating  huge amount of money even after he was 

liable to pay only Rs.2000/- for the said vehicle.    

11. I  have  considered  all  such  submissions  in  the  backdrop  of  the 

evidence on record and am not inclined to believe the testimony of DW1 as 

from his cross examination, it is found that his evidence is not at all worthy of  

reliance. He cannot say the date when the accused took/purchased the motor 

bike ;he also could not recollect the date of payment of first installment he 

event could not say the registration number of the vehicle, he also could not 

say the amount for  first  installment,  he also could not  say if  receipt  was 

issued for first installment, he also could not say from whom the motor bike 

was taken, he also could not say   how many installments were fixed for 

purchase of the motor bike. He simply stated that he know that the accused 

paid Rs. 15,000/- he cannot say for which vehicle, it was paid, he even could 

not say when the two vehicles were purchased and the nature of the vehicle, 

he also could not say that the cheque in question issued by accused/appellant 

had its value of Rs. 70,006/-. He also cannot say if the cheque was given 

against vehicle No. AS-01-AV-9830. However, he has asserted that the cheque 

was given in his presence ; but he could not say if the cheque was blank one. 

12. Upon critical analyses of the evidence of DW1, it is apparent that his 

evidence does not help the defence to rebut the presumption  as drawn by 

the learned trial court under Section 139 of NI Act. 

13. From the evidence on rcord, it stand abduntantly established that the 

accused/appellant was indebted to the complainant firm and to discharge  his 

liablity ,the accused issued cheque No. 482296 dated 23.01.13 drawn on SBI, 

Panbazar Branch, in favour of the complainant firm. From the evidence it has 

also been established that the complainant deposited the said cheque in his 

account with vijoya Bank, Rehabari for collection of the said amount from 
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accused  person  bank  ;  but  the  banker  of  the  complainant  returned  the 

cheque with return memo under caption “account inoperative” on 25.01.13. ; 

thereafter  the complainant  sent  legal  notice  dated 22.02.2013,     to  the 

accusd/appellant stating dishouner of the cheque and demanding the loan 

amount ; the accused did not pay the cheque amount to the complainant 

despite due   service of demand notice upon him. The learned trial court has 

rightly assessed the evidence on record. The impugned judgment and order 

of  conviction and sentence suffers  from no illegality  or  irregularity  and it 

warrants no interference from this Court. Having found no merit, the appeal 

stands dismissed. 

14. Return the LCR along with a copy of this judgment to the learned 

court below.

 

15.     Signed, sealed and delivered in the open court on this 27 th  day of 

January, 2017 at Guwahati. 

 

 

                                                                                          (M. Ahmed)

                                                                                         Sessions Judge, 

                                                                                  Kamrup(M), Guwahati 

 

Dictated & corrected by me. 

 

  

         (M. Ahmed)

       Sessions Judge, 

    Kamrup(M), Guwahati


