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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

                                       

             Present: ARPITA KAR, A.J.S.                     

            C.R. CASE NO: 108/13

                                   U/S 138 N.I.Act

                          Sri Sushil Kumar@Sharma 

                     ............ Complainant

         -Vs-

               Sri Ganesh Ch. Das

               ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Sri J.R.Giri, Sri P.Das.

                  For The Accused     :- Sri I.Choudhury.

         OFFENCE EXPLAINED ON : 10.10.2013

         EVIDENCE FILED AND RECORDED ON: 7.04.2015, 17.06.2015, 

25.08.2016.

         ARGUMENT HEARD ON: 21.12.2016

         JUDGMENT DELIVERED ON: 3.01.2017

                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the accused Sri Ganesh Ch. Das  had issued a cheque in favour of the 

complainant, which was dishonoured by the drawee bank.
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2. The brief facts giving rise to the institution of this complaint case 

by the complainant, Sri Sushil Kumar@Sharma (hereinafter referred to 

as the complainant) is that the accused, Sri Ganesh Ch. Das (hereinafter 

referred to as the accused) was having a very close relationship with the 

complainant and hence he approached the complainant for a financial 

help due to sudden domestic problems. The complainant also agreed to 

extend a financial assistance amounting to Rs.3,95,000/- to the accused 

and the accused promised to repay the entire amount within a short 

period and in  return  the  accused  handed  over  two cheques  bearing 

number 525579 dated 27.11.2012 for  an amount  of  Rs.50,000/-  and 

another  cheque  bearing  number  525581  dated  27.11.2012  for  an 

amount  of  Rs.50,000/-  .  An  agreement  dated  25.06.2012  was  also 

executed  between  the  complainant  and  the  accused.  The  aforesaid 

cheques  were  presented  for  encashment  but  were  dishonoured  for 

“insufficient funds”. The complainant thereafter issued legal notice to the 

accused  demanding  the  amount  of  cheque  within  15  days,  but  the 

accused failed and neglected to pay the same even after receipt of the 

notice; as such the complainant lodged this complaint under section 138 

of the Negotiable Instruments Act,1881.

3. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

4. Complainant  side  examined  witnesses  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence did not adduce any witness.

5. The defence plea as revealed from the statement of the accused in 

his examination U/S 313 Cr.P.C. is that his son and the complainant’s 

nephew were in need of a job and one Purbibala Mech was supposed to 
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give them the job. But as he did not have any money then, hence, the 

complainant said that he will arrange the money and asked him to hand 

over  blank  cheque  as  guarantor.  The  agreement  was  prepared  by 

cheating him.

 

6. I heard argument for both sides.

7. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued  the  cheque  no.525579  dtd. 

27.11.2012  and 525581 dated 27.11.2012  in favour of the 

complainant  for  the  discharge  of  a  part  of   any  legally 

enforceable debt or liability?

ii) Whether the cheques were dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.(i):   Whether the accused issued 

the  cheque  no.525579  dtd.  27.11.2012   and  525581  dated 
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27.11.2012  in favour of the complainant for the discharge of a 

part of  any legally enforceable debt or liability?

  8.      The complainant has alleged that the accused had issued the 

cheques-in-question  for  the  discharge  of  legally  enforceable  liability; 

whereas the accused has contended that  he do not have any existing 

liability in favour of the complainant.

 

 9.      P.W.1, Sri Sushil Kumar Sharma has deposed that the accused was 

working with him in the same armed force and they shared a very close 

relationship.  The  accused  approached  him for  a  financial  help  due  to 

sudden domestic problem and he also agreed to help the accused with an 

amount of Rs.3,95,000/-.  The accused also agreed to repay the entire 

amount within a short period and in return he handed over eight numbers 

of cheques along with an agreement executed on 25th June,2012 to the 

complainant. Out of the eight number of cheques the accused deposited 

the cheque bearing cheque No. 525579 dated 27.11.2012 amounting to 

Rs.50,000/- and the cheque number 525581 dated 27.11.2012 amounting 

to  Rs.50,000/-  for  encashment.  The  said  cheques  are  produced  and 

exhibited as Exbt-1 and 2. 

10.  The  accused  in  his  examination  under  section  313  Cr.P.C.  has 

contended that his son and the complainant’s nephew were in need of job. 

One Purabi Bala Mech was supposed to give the said job to them. But as 

he did not have any money then, hence the complainant said that he will 

arrange  the  money  and  asked  him  to  hand  over  blank  cheques  as 

guarantor. The agreement was prepared by cheating him.    

11.  Thus  from the  discussions  made  so  far  it  becomes  clear  that  the 

accused has admitted his cheque but has denied any liability in favour of 

the complainant. 

12. The learned counsel  for the accused has argued that in the cross-

examination of  the complainant he has admitted that  he has lodged a 

F.I.R.  against  the  accused  alleging  that  the  accused  gave  him a  false 
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appointment letter in the name of his nephew and as such it  becomes 

clear that the complainant has given the money to the accused for the 

purpose of the job of his nephew. It is also argued by the defence side 

that as the purpose of giving the money by the complainant itself is illegal 

hence  even  if  the  cheques  were  handed  over  to  the  complainant  as 

guarantor, the same will not attract the provisions of N.I.Act. 

13. To the contrary the learned counsel for the complainant has argued 

that although it is admitted by the complainant that he has lodged a F.I.R. 

against the accused for issuance of false appointment letter in favour of 

his nephew but it is also clearly stated by the complainant in his cross-

examination that the amount of Rs.3,95,000/- was given to the accused as 

the accused approached him for a financial assistance by saying that his 

child was ill  and when the accused did not return the said money, the 

complainant approached him and the accused told him that they would 

give a job to his relatives instead of the money. But when the accused 

neither returned the money nor did he give any job to his relatives instead 

issued a fake appointment letter in favour of his nephew and brother-in-

law, he lodged the F.I.R. It is also argued by the learned counsel for the 

complainant that the accused has duly acknowledged the receipt of the 

amount of Rs.3,95,000/- as financial assistance from the complainant by 

putting his signature on the deed of agreement which is exhibited as Exbt-

5.

14. Perusal of the agreement (Exbt-5) shows that vide the said agreement 

the accused has clearly acknowledged the receiving of Rs.3,95,000/- from 

the complainant and he has also agreed to return the said amount to the 

complainant  within  27.07.2012.  It  is  also  very  clear  from  the  said 

agreement  that  the  accused  has  received  the  amount  for  meeting  his 

financial crisis. Nowhere in the said agreement is it mentioned that the 

accused has received the said amount as a gratification for providing job to 

the  nephew  of  the  complainant.  The  legality  of  Exbt-5  was  never 

challenged by the defence side except the mere statement by the accused 

that the same was obtained by cheating him. Now, although the accused 

has submitted that the agreement was prepared by cheating him but apart 
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from mere statement the accused could not submit any document to show 

that the said agreement was actually obtained by cheating him. He has 

also  failed  to  bring  on  record  any  circumstances  under  which  the 

complainant cheated him to prepare the said agreement. The accused also 

could not produce any materials on record to show that he have lodged 

any  F.I.R.  or  complain  case  against  the  complainant  for  cheating  him, 

which a man of ordinary prudence ought to have done. Hence, the plea of 

the  accused  that  the  said  agreement  was  obtained  by  cheating  him 

becomes improbable and unbelievable. 

15.  In  addition  to  the  above  although  the  accused  has  specifically 

mentioned  the  name  of  Purabi  Bala  Mech  in  his  examination  under 

section 313 Cr.P.C. and  a suggestion was also put by the defence side 

while  cross-examining  the  complainant  that  the  amount  was  given to 

Purbi Bala Mech for securing a job but the accused has never examined 

Purbi Bala Mech to prove the above fact. The accused has also stated that 

as he was not having money at that time hence the complainant asked 

for the security cheques from him as guarantor. Even if it is presumed 

that as the complainant’s nephew and the accused son both were in need 

of  job  but  as  the  accused  did  not  have  any  money  then  and  the 

complainant paid the entire amount for the job security of his nephew as 

well as he accused’s son, then also it is not understandable as to why the 

accused issued blank security cheque as guarantor. He could have easily 

filled-up  the  portion  of  amount  that  he  was  supposed  to  pay  to  the 

complainant for the purpose of job of his son out of the total amount that 

has been paid by the complainant to Purbi Bala Mech as alleged by him. 

The statement of the accused to the effect that he gave the cheques 

merely  because  he  stood  as  a  guarantor  cannot  be  believed  at  all, 

because no reasonable person would issue blank security cheques merely 

on demand by another person if he himself does not have any interest in 

the said transaction. It cannot be believed that the accused would issue 

the  cheque  in  question  without  receiving  any  money  from  the 

complainant.  The  statement  of  the  accused  to  the  effect  that  the 

complainant sought for the cheque from him and not from Purbi Bala 
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Mech also cannot be believed because if the said Purbi Bala Mech had in 

fact taken the money, as alleged by the accused, then the complainant 

would have sought for a cheque from her. Any reasonable person would 

have demanded a cheque from the person to whom he had paid the 

money and not from a third person who does not have any liability. In 

view of the above, the contention of the accused that he had issued the 

cheque merely because he did not have any money then to pay to Purbi 

Bala Mech and not because he took any money from the complainant 

cannot be believed. It is, therefore, held that the accused had issued the 

cheque  in  question  for  refunding  the  amount  taken  by  him from the 

complainant. 

16. In Hiten P. Dalal Vs. Bratindranath Banerjee; (2001)6  SCC 16; 

Hon’ble Apex Court has held that mere explanation given by the drawer, 

although  plausible  would  not  suffice.  Hence,  as  already 

mentioned earlier,  in the instant  case the accused has not adduced any 

cogent prove to believe his plea and as such mere explanation by him will 

not suffice. 

 

17. Admittedly the cheques issued were security cheques. But in a catena 

of Judgment Viz I.C.D.S. Vs Beena Shabeer, the Hon’ble Apex Court has 

held  that  even  if  the  accused  has  issued  a  blank  cheque  and  the 

complainant has been able to prove that there was a legally enforceable 

liability  on  part  of  the  accused  when  the  cheque  was  presented  for 

encashment, then also sec 138 of the N.I.Act will be attracted.   As such 

the fact that the cheques issued in favour of the complainant were security 

cheques  would  also  attract  the  penal  provision  of  N.I.Act  if  the 

complainant  proves that  at  the time of  presentation of  the cheque for 

encashment here was a legally enforceable debt on part of the accused.

18. The learned defence counsel has further argued that the complainant 

in his cross-examination has clearly stated that if the accused would have 

given the job he would not have filed this case. Hence, even if it is held 

that the accused had taken the money to secure a job to the nephew of 

the complainant and that he had issued the cheque in question to refund 
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the said amount, then also no offence under section 138 of the Negotiable 

Instruments Act,1881 can be said to have been committed in the facts and 

circumstances of this case, because in order to constitute an offence under 

section  138  of  the  Negotiable  Instruments  Act,1881  the  primary 

requirement of law is that the cheque had to be issued for the discharge of 

a legally enforceable debt or liability. The learned counsel for the accused 

had contended that the cheque in this case was issued for returning the 

money taken as illegal gratification; hence the aforesaid object  was illegal 

and therefore the agreement was void and consequently a void agreement 

cannot be enforced in a court of law; as such no offence is committed 

under section 138 of the Negotiable Instruments Act,1881.

19.  Before embarking on a discussion as  regards the question of  law 

raised by the learned counsel for the accused, let me summarize the facts 

proved in this case. The facts admitted and/or proved in this case is to 

the effect that the complainant had paid Rs.3,95,000/- to the accused. 

The accused took the money from the complainant with a promise that he 

would  return  the money to  the complainant  on or  before  27.07.2012. 

When the accused failed to return the said money to the complainant, the 

complainant presented the security cheques given by him as security by 

the accused while taking the amount from him. 

20. Now, The section 23 of the Indian Contract Act,1872 provides that if  

the consideration or object of the contract is unlawful then the contract is 

void and consequently the same is not enforceable in law. The illustration 

(f)  appended  to  section  23  of  the  Indian  Contract  Act,1872  clearly 

illustrates that the agreement pleaded in this case is unlawful and void. 

The  illustration  (f)  to  section  23  of  the  Indian  Contract  Act,1872  is 

reproduced below and it provides that:

A promises0 to obtain for B an employment in the public service,  

and B promises to pay 1,000 rupees to A. The agreement is void,  

as the consideration for it is unlawful.

21. But in the instant case  from what has been  discussed so far it becomes 

clear that the accused has received an amount of Rs.3,95,000/- from the 
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complainant with a promise to return the same and when the accused 

failed to return the same he promised to give a job to the relatives of the 

complainant in lieu of that money. Thus, it becomes clear that the object 

of the contract/agreement between the parties to the instant case was 

not illegal ab initio but the complainant agreed for the job in lieu of his 

money when the accused was unable to pay the amount that has already 

been taken by him from the complainant with a promise to repay. Thus, it 

becomes very clear that the contract/agreement between the parties was 

not void ab initio. 

22.  Even  if  for  the  sake  of  argument  it  is  presumed  that  although  the 

agreement/contract between the parties was not void ab initio but as the 

complainant later agreed for a job in lieu of his money thus making the 

object of his act illegal and thereby the contract then becomes void then 

also in the case of Sita Ram Vs Radha Bai [ AIR 1968 SC 534] the 

Hon’ble Apex Court have carved out three exceptions to the general rule 

that illegal contracts cannot be enforced. The relevant paragraph 14 of 

the aforesaid judgment is reproduced below: 

14. The principle that the Courts will refuse to enforce an illegal  

agreement at the instance of a person who is himself a party to  

an illegality or fraud is expressed in the maxim in pari deucto  

portior  est  conditio  defendentis.  But  as  stated  in  Anson's  

'Principles of the English Law of Contracts', 22nd End., p. 343 :  

'there are exceptional cases in which a man will be relieved of  

the  consequences  of  an  illegal  contract  into  which  he  has  

entered - cases to which the maxim does not apply. They fall  

into three classes :  (a) where the illegal  purpose has not  yet  

been  substantially  carried  into  effect  before  it  is  sought  to  

recover money paid or goods delivered in furtherance of it; (b)  

where the plaintiff is not in pari delicto with the defendant. (c)  

Where  the  plaintiff  does  not  have  to  rely  on  the  illegality  to  

make out his claim.'
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23. The  above  judgment  of  the  Hon’ble  Apex  Court  makes  the  law clear 

regarding  the enforceability  of  illegal  contracts  or  contracts  which  are 

void. The above judgment of the Hon’ble Apex Court further introduces us 

to a maxim “pari delicto portior est condition possidentis (defendentis)”. 

24.  It is seen from the above that the maxim means that if both the parties  

are at equal fault, then the party who is defending is in a better position. 

The above maxim is based on the principle that the court will not assist a 

person  who  is  himself  a  party  to  illegality  or  fraud.  The  words  “pari 

delicto” means “in equal fault”. Secondly the plaintiff must have induced 

to enter the contract by fraud or strong pressure. Thirdly the plaintiff will 

not be allowed to retain property if there is some authority for the view 

that a person who is under fiduciary duty to or to refuse to account for 

money recieved on the ground that the property or money have came to 

his hand for illegal transaction. 

25.  Reverting back to the facts of this case let us see as to whether the  

instant case falls under any of the three exceptions to the general rule 

that illegal contracts cannot be enforced, i.e. the exceptions which were 

recognized  by  the  Hon’ble  Apex  Court  in  the  judgment  of  Sita  Ram 

(supra).

26.  In the instant case it has already been held that the money was not 

given to the accused with an illegal motive but as financial assistance and 

when the accused was unable to repay back the amount, the complainant 

agreed that the accused would arrange for a job for his relatives in lieu of 

that  money.  The  illegal  act  for  which  the  parties  agreed  later  in  the 

instant case is providing the job to the relative of the complainant. It is 

seen in the case on hand that the illegal part of the agreement is not 

carried out at all. There is no material on record to show that the job was 

in fact secured to the relative of the complainant. If the accused would 

have secured the job then the case might have been different and in that 

circumstance  it  could  be  said  that  the  illegal  act  (act  of  providing 



Page 11 of 17

government job) is carried out substantially. Thus, the  first exception 

i.e.  the illegal purpose has not yet been substantially carried into effect  

before  it  is  sought  to  recover  money  paid  or  goods  delivered  in  

furtherance of it is satisfied.

Exception Noii: Where the plaintiff is not in pari delicto with the  

defendant:

27. This exception provides that if both the parties are pari delicto, then the 

court would not assist  the plaintiff  (read complainant here). The word 

“pari delicto” means “in equal fault”. So what “pari delicto” means is that 

if both the parties to the agreement are equally and substantially at fault, 

then  none  could  seek  the  assistance  of  the  court  in  enforcing  the 

agreement.

28. The Hon’ble Apex Court in the case of  Md. Salimuddin Vs Misri Lal 

[ AIR 1986 SC 1019] wherein in a similar case a tenant in order to 

secure tenancy had unlawfully and in violation of the provision of Bihar 

Buildings (Lease, Rent and Eviction) Control Act,1982 advanced a loan to 

the landlord and later on sought for its adjustment with rent. The landlord 

took the plea that the payment of advance loan or rent was barred under 

section 3 of the said Act; hence the same could not be adjusted, but the 

Hon’ble  Apex  Court  held  that  the  landlord  was  in  an  advantageous 

position to  influence the will  of  the tenant  because of  the scarcity  of 

house and buildings. 

29. Likewise if we import the above observations to the facts of this case it is 

seen that the parties are not “pari delicto”, but the complainant is the 

weaker among the two as his money were already in the hands of the 

accused. The complainant is the lesser guilty  party and as such he is 

entitled to recover the money paid by him in view of the law laid down by 

the Hon’ble Apex Court in the judgment of Sita Ram (supra) wherein the 

Hon’ble Apex Court had held that “ It is settled law that where the  

parties are not in pari delicto, the less guilty party may be able  
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to  recover  money  paid  or  property  transferred  under  the  

contract.”

Exception No.iii: Where the plaintiff does not have to rely on the  

illegality to make out his claim:

30. The third  exception that  is  carved out of  the general  rule  is  that  the 

plaintiff (here in this case read as complainant) does not have to rely on 

the illegality to make out his claim.

31. Now  if  I  revert  back  to  the  facts  of  this  case  it  is  seen  that  the 

complainant had paid the money to the accused, and the accused had 

issued the cheque to repay the same, as such the complainant does not 

have to rely upon the illegality to set up his claim. The claim set up by the 

complainant in the instant case is severable from the illegality.

32. In view of the above discussions it is held that the third exception is also 

satisfied in the peculiar facts of this case. It is held that the complainant 

does not have to rely upon the illegal part of the agreement to set up his 

claim.

33. It is seen from the discussions made above that all the three exceptions 

carved out in respect of the recovery of money paid in an illegal contract 

is satisfied in the instant case and as such it is held that there exists a 

legally enforceable liability.

34. In view of the discussions made above it is held that the accused had 

issued the cheque in question for the discharge of enforceable liability.

35. DECISION:   The  cheques  were  issued  for  the  discharge  of  a  legally 

enforceable debt.

36.  In view of the above, it is hold that the accused had issued the cheques 

in question, for repayment of the money of the complainant.
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Point  For  Determination  No.ii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

37.      P.W.1, has deposed that the cheques-in-question were presented 

for encashment, but the same was dishonoured because of “Insufficient 

funds”.  P.W.1 has produced the cheque return memo and the same is 

marked as exhibit-3 which shows that the said cheque was dishonoured 

for “insufficient fund” on 3.12.2012. 

38. The accused has in his examination U/S313 Cr.P.C. has stated that he 

is not aware about the fact if the cheque-in-questions were dishonoured or 

not.

39. The learned counsel for the accused has argued that in this case the 

complainant has not exhibited the cheque return memos and as such his 

contention that the cheques were dishonoured for funs insufficient cannot 

be believed.

40.  Perusal  of  the  Case  record  reveals  that  the  complainant  has  not 

exhibited the cheque return memo in this case to show that the cheque-in-

questions were dishonoured. The Complainant side examined the branch 

Manager of S.B.I., CRPF Camp, Amerigog branch but he also deposed that 

he  is  not  aware  if  the  cheques-in-question  were  dishonoured  or  not. 

Although an original return memo is found appended in the case record 

but it is not understandable as to why the complainant has not exhibited 

the same and also as to why the complainant did not prove it through the 

bank official  who deposed as  P.W.2.  Hence,  considering  the above the 

return memo which is present in the case record cannot be taken into 

consideration  as  the  same  was  not  exhibited  by  the  complainant  and 

therefore, the veracity of the same was not tested by the defence.

 

41.  Thus,  in  absence  of  any  cheque  return  memo or  any  other  such 

document  it  creates  a  doubt  as  to  if  the  cheques-in-question  were 

dishonoured or not and the accused is entitled for this benefit of doubt.
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42. Decision: The factum of the dishonour of the cheque issued by 

the accused could not be proved by the complainant.

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

43.         P.W.1, has deposed that after the dishonour of Exbt-1 and 2,  

demand notice was issued in respect of the dishonour of the said cheques, 

after the receipt of the dishonoured cheques. The complainant issued the 

demand notice to the accused by registered post in his correct address. 

The copy of the said notice along with the postal receipt is produced and 

marked as exhibit-4. 

44.    I have perused the above exhibits and there is nothing on record to 

doubt  or  disbelieve  the  genuineness  of  the  above  exhibits.  The  postal 

receipt  shows that the notice was sent by registered post duly prepaid 

and addressed to the accused. 

45. The perusal of the exhibit-4 shows that it is demand notice whereby 

the  factum  of  dishonour  of  the  cheque  (exhibit-1  and  2)  is  clearly 

mentioned  and  a  demand  is  made  to  honour  the  amount  of  the  said 

cheque.

46.  The accused in his examination U/s 313 Cr.P.C. has contended that he 

has not received the demand notice. But in C.C. Alavi Haji (2007 Crl. L.J. 

3214); Hon’ble Apex Court has laid down that a person who does not pay 

within 15 days of receipt of the summons from the court along with the 

copy of the complaint U/S 138 of the Act, cannot obviously contend that 

there was no proper service of  notice as required u/s 138 by ignoring 

statutory  presumption to  the contrary  under  section 27 of  the General 

Clauses  Act  and  Section  114  of  the  Evidence  Act,  That  any  other 

interpretation of the proviso would defeat the very object of the legislation.
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47. In the instant case, the accused did not make any such payment within 

15 days from the date of receipt of the summons from the Court and as 

such, the accused cannot take any advantage of the plea.

48. Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

 49. DECISION: The demand notice was duly served upon the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

50.       The offence under section 138 of the Negotiable Instruments Act, 

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused and 

that the cheque has to be issued for the discharge of a debt or liability. It is  

further  provided that  the said  cheque has to  be deposited within  three 

months of its issuance or within its validity and that the notice regarding the 

dishonour of the cheque for insufficient funds ought to be given within 30 

days of the receipt of information regarding the dishonour. 

51.       In the instant case in hand, it is already held that the dishonour of 

the cheque could not be proved by the complainant. 

52. In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act, 1881 are not 

satisfied  in  the  instant  case;  hence it  is  held  that  the accused has  not 

committed the offence under section 138 of the Negotiable Instruments Act, 

1881.
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53.    In view of the aforesaid discussions and the decisions reached in the 

foregoing  points  for  determinations,  it  is  held  that  the  accused  has  not 

committed offence under section 138 of  the Negotiable Instruments  Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.

54. The accused Sri Ganesh Ch. Das is acquitted from the charges of this 

case under section 138 of the Negotiable Instruments Act,1881 and set at 

liberty.

55.   The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till then the bail bond executed by the accused and his sureties are extended 

for the next six months.

56.       Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this

 the        3rd     day of    January , 2017 at Kamrup(M).

                                            

   

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sri Sushil Kumar Sharma.

P.W.2: Sri Dinabandhu Kundu

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1and2 : Returned Cheque.

EXHIBIT 3: 2 Nos Pay-in-slip.

EXHIBIT 4: Copy of legal demand notice and Postal Reciept. 

EXHIBIT 5: Agreement dated 25.06.2012.

3. DEFENCE WITNESSES:-  

Nil.

4. DEFENCE EXHIBITS :-  

Nil.

Judicial Magistrate 1  st   class, Kamrup(M).  


