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                                         Form No. (J) 2

                    HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Monday, the 30th  day of January, 2017

                                        Money Suit No. 15/2015

 Ganesh Products and others................................................Plaintiffs 

                                                  Versus

Adesh Tikle and another....................................................Defendants

This suit coming on for final hearing on 06.01.17 in presence of –

P. Deka , Ld. Counsel ........................................................for the plaintiffs

None.................................................................................for the defendants

And having stood for consideration to this day, the Court delivers the following 

judgment:                                                                              

                                                      JUDGMENT

1. Plaintiffs case is that plaintiff No.1 is a registered partnership firm and 

plaintiff  No.1,2&3 are its  partners.  Defendant  No.1  is  a  businessman 

engaged  in  manufacturing  and  supply  of  water  proof  plates,  dona 
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manufacturing machine etc. in the name and style viz. Adesh Traders. 

Defendant No.2 is close relative of defendant No.1.

2. That  being  impressed  by  the  business  profile  of  defendant  No.1, 

www.indiamart.com, the plaintiffs contacted defendant No.1 over mobile 

phone and after discussion with defendant No.1 had paid total amount of 

Rs.5,00,000/- to him (defendant No.1) through National Electronic Fund 

Traansfer mode on various dates as demanded. Out of said amount an 

amount  of  Rs.1,00,000/-  was  paid  on  20-01-14  through  Axis  Bank, 

Bamunimaidam Branch, by plaintiff No.3. On 12-03-14 an amount of 

Rs. 2,00,000/-, on 13-03-14 Rs. 50,000/- and on 14-03-14 Rs.50,000/- 

was paid to defendant No.1. The said payment was made (transferred) 

from HDFC Bank, Noonmati Branch. Further, a sum of Rs.1,00,000/- 

was paid to defendant No.1 through current account maintained by the 

plaintiff firm being A/c No. 50200004856233 of HDFC Bank, Noonmati 

Branch.

3. The plaintiff firm also sent required road permit to defendant No.1 to 

send  the  water  proof  sup  manufacturing   machine  from  Nagpur  to 

Guwahati.

4. Having received the money as stated above the defendant No.1 did not 

send the machine and suddenly changed his mobile number without any 

information to the plaintiffs.

5. The plaintiffs took a house on rent to start the unit at Narengi and are 

paying  rent  @ Rs.14,000/-  per  month.  That  apart  the  plaintiffs  have 

borrowed  Rs.3,00,000/- on interest from third party which they had paid 

to defendant No. 1 thorugh NEFT. 

6. That, ultimately plaintiff No.2 & 3 went to Nagpur and met defendant 

No.1 who assured that plaintiff will not be cheated. He, then entered into 

http://www.indiamart.com/
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an agreement with plaintiff No.2 before  a Notary Public, namely Brijesh 

N.  Prasad,   at  Nagpur  and  he  (def  No.1)  executed  one  deed  of 

cancellation of the verbal order  of plaintiffs regarding said water proof 

cups manufacturing machine before the said Notary on 21-07-14.

7. In terms of said agreement dt.21-07-14 the defendant No.1 to discharge 

his liability with compensation issued a post dated cheque No.035815 

dt.20-08-14  drawn  at  Swavalambi  Nagar,  Nagpur  amounting  Rs. 

5,75,000/- in the name of plaintiff firm Ganesh Products. The defendant 

No.2 stood as guarantor. 

8. The plaintiffs deposited the cheque issued by defendant No.1 twice in 

the bank but on each time the cheque returned dishonoured due to in 

sufficiency of fund in the account of defendant No.1. On being informed 

the defendant No.1 assured to make payment and requested the plaintiffs 

not to initiate legal proceeding. However, till date no payment has been 

made.  Even the  demand notice  sent  through Counsel  was  within  the 

knowledge of the defendant No.1&2 but they did not pay the cheque 

amount  as  demanded  by  notice  dt.6-9-14.  Finding  no  alternative  the 

plaintiffs have filed the present suit for realisation of Rs.5,75,000/- from 

the defendants jointly and severally  with interest etc. 

9. Record reveals that vide order dt.31-08-15 the suit proceeded ex parte 

against the defendants.

10. During  trial  the  plaintiffs  examined  three  witnesses.  Heard  argument 

from the Ld.  Counsel  of  the  plaintiffs.  None argued the case for  the 

defendants.

11.  Point for determination
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12. Whether  the  plaintiffs  are  entitled  to  a  decree  for  realisation  of 

Rs.5,75,000/-  with  interest  @  18%  per  annum  from  the  defendants 

jointly and severally?

13. In support of their case the plaintiffs examined plaintiff No.2 & 3 as Pw1 

& 2 respectively and also examined one witness (Pw3) from IDBI Bank, 

Six Mile Branch, Guwahati.

14. In their evidence-on-affidavit the Pw1 &2 exactly deposed in tune with 

their plaint. In fact they reproduced the various statements made in the 

plaint.  They  interalia  deposed  that  being  impressed  by  the  business 

profile of defendant No.1,  www.indiamart.com, the plaintiffs contacted 

defendant No.1 over mobile phone and after discussion with defendant 

No.1 had paid total  amount of Rs.5,00,000/- to him (defendant No.1) 

through National Electronic Fund Traansfer mode on various dates as 

demanded. Out of said amount an amount of Rs.1,00,000/- was paid on 

20-01-14 through Axis Bank, Bamunimaidam Branch, by plaintiff No.3. 

On 12-03-14 an amount of Rs. 2,00,000/-, on 13-03-14 Rs. 50,000/- and 

on 14-03-14 Rs.50,000/-  was paid to defendant No.1. The said payment 

was made (transferred) from HDFC Bank, Noonmati Branch. Further, a 

sum  of  Rs.1,00,000/-  was  paid  to  defendant  No.1  through  current 

account maintained by the plaintiff firm being A/c No. 50200004856233 

of HDFC Bank, Noonmati Branch. They (Pw2 &3) also deposed that 

they also sent required road permit to defendant No.1 to send the water 

proof sup manufacturing  machine from Nagpur to Guwahati. The said 

witnesses deposed further that they went to Nagpur and met defendant 

No.1 who assured that plaintiffs will not be cheated. He, then entered 

into an agreement with plaintiff No.2 before  a Notary Public, namely 

Brijesh N. Prasad, at Nagpur and he (def No.1) executed one deed of 

cancellation of the verbal order of plaintiffs regarding said water proof 

cups manufacturing machine before the said Notary on 21-07-14.  Ext-4 

http://www.indiamart.com/
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is  the  deed of  cancellation  of  Verbal  Order  and Ext-4(i)  is  the  short 

signature of Adesh Tikle, defendant No.1 which the said Pws knew as 

said defendant put that signature in their presence. Ext-4(ii) is proved as 

photograph  of  Adesh  Tikle  and  Ext-4(iii)  is  the  short  signature  of 

plaintiff  No.2  and  Ext-4(iv)  is  his  photograph.  Ext-4(v)  is  proved as 

signature  of  plaintiff  No.3,  M.  Manikraja  who  in  his  evidence  also 

confirmed the same to be his signature. Ext-4(vi) is proved as signature 

of Notary Brajesh N. Prasad which he put in presence of said witnesses. 

Ext-4 the deed of cancellation of verbal order is proved in original. The 

said witnesses further exhibited deed of agreement dt. 21-07-14 and Ext-

5(i) & (ii) respectively as the short signature and photograph of Adesh 

Tikle and Ext-5(iii) & (V) as signatures of plaintiff No.2 &3 and Ext-

5(iv) as photograph of plaintiff No.3 and Ext-5(vi) as the signature of 

said Notary.

15. The said witnesses further deposed that in terms of said agreement dt.21-

07-14 the defendant No.1 to discharge his liability with compensation 

issued a post dated cheque No.035815 dt.20-08-14 drawn at Swavalambi 

Nagar, Nagpur amounting Rs. 5,75,000/- in the name of plaintiff firm 

Ganesh  Products.  As  per  said  witnesses  defendant  No.2  became 

guarantor  of  defendant  No.1,  in  the  said agreement  dt.  21-07-14 and 

undertook to discharge the liability in case the defendant No.1 fails to 

clear  the  liability.  The  said  Cheque  is  Ext-6  containing  signature  of 

Adesh Tikle as Ext-6(i) which the said witnesses know. Ext-6 is proved 

in original.  The said witnesses deposed that  as  per  instruction of  the 

defendant No.1 they deposited the cheque twice in their bank but the 

same  were  returned  dishonoured  due  to  insufficiency  of  fund  in  the 

account of defendant No.1. Ext-7 is proved as deposit sleep dt.26-08-14 

and Ext-7(i) is the short signature of plaintiff No.3. Ext-8 is the return 

memo  dt.27-08-14  which  is  proved  in  original.  The  said  witnesses 
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further exhibited office copy of  demand notice dt. 06-09-14 as Ext-9 

and Ext-9(i) to (iii) were proved as signature of their Counsel Biswadeep 

Borah. Ext-10 &11 are proved as postal receipt  dt.06-09-14 as regards 

sending  of  demand  notice.  The  said  witnesses  further  deposed  that 

demand notice was received by defendant No.1 on 19-09-14 which came 

to their knowledge on 20-09-14  after tracking the same in website of 

India Post. The track result of registered letter addressed to defendant 

No.1  on 6-09-14 being registration  No.RS07841325IN  is  Ext-12 and 

Ext-12(1) is relevant entry. They proved Ext-13 as the copy of demand 

notice sent to defendant No.2 and Ext-14 as the postal receipt. Further, 

they also proved track result of registered letter addressed to defendant 

No.2 as Ext-15 being  Registration No. RS4434 78774 IN and Ext-15(i) 

as  relevant  entry.  Ext-15  is  proved  in  original.  The  said   Pws  also 

deposed that the plaintiffs took a house on rent @ Rs.14,000/ per month 

for starting the unit  and till December 2014 since March 2014 had paid 

Rs.1,40,000/- as house rent and they have assessed the loss of business 

and incidental loss at Rs.75,000/- .

16. I have cautiously gone through the Ext-4, the deed of cancellation of 

verbal order. Recital in the said deed shows that this is an agreement 

between  the  defendant  No.1  Adesh  Tikle  and  Munu  Hazarika,  the 

plaintiff No.2 whereby it was stipulated between them that as owing to 

certain reason the defendant No.1 could not sent the disposable machine 

to the plaintiff No.2 (plaintiffs) as ordered by the latter the oral order for 

delivery  of  same  was  cancelled  and  the  plaintiffs  did  not  want  the 

machine  but  wanted  refund  of  their  money  with  compensation. 

Accordingly  the  defendant  No.1  has  agreed  to  refund  the  amount  of 

Rs.5,00,000/- received by him from the plaintiffs and the said defendant 

has issued a cheque of Rs.5,75,000/- vide No.035815 dt.20-08-14 drawn 

at Swavalambi Nagar, Nagpur. It was further stated in the said agreement 
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that if the plaintiffs do not get the said amount then they will have the 

liberty to initiate legal action against defendant No.1. The said Ext-4 has 

been duly proved. It is also proved that the cheque so issued in favour of 

plaintiffs by defendant No.1 got dishonoured twice even though there 

was an agreement Ext-5 (proved) whereby the defendant No.1 promised 

that  he  would  keep  sufficient  balance  in  his  account  to  ensure  that 

cheque of Rs.5,75,000/- did not get dishonoured. Ext-6 has been proved 

to  be  the  cheque  in  question.  In  all  the  plaintiffs  have  been  able  to 

establish  by  bringing  on  record  cogent  and  convincing  evidence  as 

discussed  that  the  defendant  No.1  had  received  Rs.5,00,000/-  for 

delivery of disposable machine and on his failure to deliver the same 

acknowledged  his  liability  of  refunding  said  Rs.5,00,000/-  with 

compensation  and  accordingly  he  issued  a  cheque  of  Rs.5,75,000/- 

favouring plaintiff firm which got dishonoured and therefore he is now 

liable to pay the said sum of Rs.5,75,000/- with interest to the plaintiff 

firm.  However,  there  is  no  evidence  that  defendant  No.2  stood  as 

guarantor of defendant No.1 as claimed.
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  ORDER

The suit is decreed ex parte with the following relief to the plaintiffs:

A decree  declaring  that  the  plaintiffs  are  entitled  to  realise  a  sum  of  

Rs.5,75,000-/ from the defendant No.1 with interest @ 12% per annum from 

the date of filing of the suit till the date of decree and the plaintiffs are also  

entitled to future interest @ 6% per annum on the said sum of Rs.5,75,000/-  

from the defendant No.1 from the date of decree until realisation.

Let a decree be prepared accordingly.

Given under my hand and seal of this Court on this 30th day of January 2017.

                                                                   (Rajesh Kumar Todi)                   

                                                                       Civil Judge No.3

                                                              Kamrup (M),Guwahati

 


