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Form No. J (2)

                             HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Monday ,  the 30th day of January, 2017

                                        Money  Suit No. 51/2013

Narayan Chadra Barman   ............................................................Plaintiff

                                                  Versus

Mangla Ram Barman @ Chandra Kr. Barman.......................Defendant

This suit coming on for final hearing on 04-01-17 in presence of –

A. Upadhayay, Ld. Counsel .............................for the  plaintiff .

D. N. Kumar, Ld. Counsel................................for the defendant

And having stood  for  consideration  to  this  day,  this  Court  delivers  the 

following judgment:

                                                     JUDGMENT

           Suit for realisation of Rs.2,22,750/-.

1. Case of the plaintiff in substance is that plaintiff and defendant being 

resident of same village Kakaya were having cordial relation since 

their boyhood and being approached by defendant in the year 2004 
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the  plaintiff  allowed  the  defendant  to  stay  in  his  (plaintiff)  two 

numbers of thatched house at a monthly rent of Rs.250/- only. In 

2010 in the last part of January the defendant visited the Guwahati 

residence  of  the  plaintiff  requesting  him to  give  him (defendant) 

Rs.3,00,000/- as loan. The plaintiff arranged the amount and asked 

the  defendant  to  meet  him  at  CJM  Campus  on  24-02-10. 

Accordingly the defendant turned up at the said place and asked the 

plaintiff to give him (defendant) the said amount and he (defendant) 

also  voluntarily  agreed  to  pay  interest  @  9%  per  annum.  The 

defendant  acknowledged  the  receipt  by  executing  a  non-judicial 

stamp paper of Rs.10/- which he himself brought and got the same 

written by one Ram Kumar Das, a petition writer. 

2. Initially the defendant did not respond to the demand of the plaintiff 

to repay the loan amount but subsequently he repaid Rs.77,250/-only 

and on the same day he also paid Rs.22,750/- as his arrear house rent 

and thus paid Rs.1,00,000/- for which a single receipt was given to 

the defendant on 19-09-11.

3. Pleader’s notice was served upon the defendant to repay the entire 

balance amount with interest but he did not pay any heed and as such 

the instant suit has been filed for realisation of Rs.2,22,750/- with 

interest.

4. The defendant in his written statement apart from taking usual pleas 

of  no  cause  of  action  and  non-maintainability  of  the  suit  etc. 

contended that on 9th January 2009 plaintiff came to the house of 

defendant and proposed the defendant to cultivate different plot of 

land at village Kakaya,  as the plaintiff resided at Beltola, Guwahati 

at that time and was unable to maintain his land and also requested 

the defendant to purchase his (plaintiff) land at village Gharuabaha. 
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The land of the plaintiff was surrounded by the land of the defendant 

and it had no passage and that is why the plaintiff proposed to sell 

the plot of land and took money in instalment and lastly the plaintiff 

had received  a sum of Rs.1,00,000/-  on 19-09-2011 from defendant 

in presence of three witnesses to sell his plot and executed a hand 

note written by the plaintiff and he kept the original with him. The 

plaintiff  had received a sum of Rs. 11,00,000/-  only in different 

instalments  and  handed  over  possession  of  his  land but  failed  to 

execute the sale deed till now. The plaintiff has kept the different 

original documents with him and took signature of defendant over 

various blank papers. It is stated that in para 3 of the plaint it is not 

stated as to who had received Rs.3,00,000/-.

5. It is stated that the plaintiff had taken signatures of the defendant on 

various papers for sale permission but could not obtain the same. It 

is denied that defendant resided in rented house as stated by plaintiff 

because  the  defendant  is  the  owner  and  title  holder  of  about  20 

bighas of land. It is contended that the defendant had not taken any 

loan from the plaintiff  as stated in the plaint. It is contended further 

that amount of Rs.1,00,000/- as received by the plaintiff was not a 

part payment of any loan but it was an advance amount given to the 

plaintiff on his request on 19-09-11 by the defendant for purchasing 

his (plaintiff) land possessed by defendant since last 15 years. It is 

prayed interalia that the suit be dismissed.

1. On  pleadings  following  issues  were  framed  by  my  Ld. 

Predecessor:

i)  Whether there is any cause of action for the suit?

ii) Whether the suit is maintainable in the present form?

iii) Whether the suit is barred by limitation?
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iv) Whether the plaintiff advanced any loan to the defendant and the  

defendant is yet to return any remaining amount of the loan?

v) Whether the plaintiff is entitled to the relief as prayed for in the  

suit?

vi) Whether the plaintiff is entitled to any other relief?

2. During trial  the plaintiff examined himself and some witnesses 

while the defendant examined himself only.   

3.                 My issue wise decision and reasons thereof

                                            Issue No.1

4. Plaintiff  has  filed  the  suit  claiming  Rs.2,22,750/-  from  the 

defendant stating that he took loan of Rs.3,00,000/- by executing 

one  hand  note  and  out  of  said  amount  of  Rs.3,00,000/-  he 

refunded Rs. 77,250/- and is liable to pay rest Rs.2,22,750/- with 

interest to him. However, the defendant in his written statement 

denied  the  claim of  the  plaintiff  and  rather  contended  that  he 

never received any money from the plaintiff as loan as stated in 

the  plaintiff  rather  he  (defendant)  gave  him  Rs.1,00,000/-  as 

advance  for  purchasing  his  (plaintiff)  land.  Thus,  assertion  of 

claim and  denial  thereof  has  given rise  to  some triable  issues 

between the parties and therefore it can be concluded that the suit 

does  have  a  cause  of  action.  This  issue  is  thus  answered  in 

affirmative.

                                                      Issue No.III

5. Ext-I the hand note shows that the same is dated 24-02-10 and the 

suit has been filed on 22-02-2013, that is within three years from 

the  execution  of  Ext-1.  So  situated  the  suit  is  apparently  not 

barred by limitation. This issue is answered accordingly.
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                                         Issue No.II

6. It is pleaded that the suit is not maintainable but it has not been 

pleaded as to how and why the suit is not maintainable. From the 

facts stated in the plaint  it  appears that it  discloses a cause of 

action  and it further appears that it is not barred by limitation. 

Moreover, it is settled law that in the absence of any specific plea 

as to the maintainability of the suit the Court should refrain from 

framing such issues. Accordingly, the instant issue is answered in 

affirmative .

                                             Issue No.IV

7. This is the moot issue. The plaintiff in his evidence stated that by 
executing Ext-1(hand note) the defendant received Rs.3,00,000/- 
from  him.  He  stated  further  that  Ext-1(1)  is  the  signature  of 
defendant. However, the defendant has denied that Ext-1(1) is his 
signature.  He deposed that  he never wrote/put  his signature as 
Mangla  Ram  Barman.  In  his  cross-examination  the  plaintiff 
stated that the money was paid to the defendant in presence of the 
witnesses  but  admitted  that  the  witnesses  did  not  put  their 
signature on Ext-1. Perusal of Ext-1 also shows that it does not 
bear any signature of any one as witness.  The writer of the Ext-1 
was  examined  as  witness  No.4  and  he  admitted  in  his  cross-
examination that in his presence no transaction of money took 
place between the plaintiff and defendant. Pw3 admitted that he is 
not a witness to Ext-1. Pw3 though deposed that he was present 
when money (Rs.3,00,000/-) was paid to defendant by plaintiff 
but  pleaded  complete  ignorance  about  the  denomination  of 
currency notes  claimed to be given to  the defendant.  It  is  not 
believable  that  when money was given in presence of  Pw3 to 
defendant by plaintiff he (Pw3) even did not know what was the 
denomination of currency notes and upon what value of stamp 
paper the hand note was written etc.  Moreover,  as it  has been 
discussed if at all money was given in presence of said Pw then 
why he was not cited as witness in the Ext-1. This facts support 
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the argument of Ld. Counsel for the defendant that in fact Pw3 
was deposing falsely and he did not witness any transaction of 
money in between plaintiff  and defendant.   Further,  as already 
discussed on perusal of Ext-1 it appears that it bears the signature 
of one Mangla Ram Barman. The defendant has been named as 
Mangla Ram Barman @ Chandra Kanta Barman in the plaint. 
The defendant has denied that Ext-1(1) was his signature.  In Ext-
2,  the copy of plaint  of T.S.  No.2/2012 filed by the defendant 
against  the  plaintiff  in  the  Court  of  Civil  Judge,  Nalbari,  it 
appears  that  the  defendant  has  put  his  signature  (name)  as 
Chandra Kanta Barman and not  as  Mangla Ram Barman.  The 
witnesses examined by the plaintiff failed to prove that it was the 
defendant who put his  signature as  Mangla Ram Barman. The 
onus was upon the plaintiff in view of denial by defendant that 
Ext-1(1)  was  his  signature,  to  establish  by  bringing on record 
cogent and convincing evidence that in fact it was none other but 
the defendant who put Ext-1(1) and received Rs.3,00,000/- from 
him but he failed to do so.  So situated I am of the opinion that 
the plaintiff could not establish that the defendant received a sum 
of Rs.3,00,000/- from him by executing Ext-1 and therefore this 
issue is answered in negative and decided against the plaintiff.

                                            

                                 Issue No.V & VI

8. In view of  decision of Issue No. IV the instant issues are also 
answered in negative.                                   
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ORDER

                                                   

In the result  the suit  is  dismissed on contest with cost.  Let a decree be 

prepared accordingly. 

Given under my hand and seal of this Court on this 30th day of January 

2017 at Kamrup (M)

  

                                                                        (Rajesh Kumar Todi)     

                                                                          Civil Judge No.3

                                                                       Kamrup(M), Guwahati
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  APPENDIX

Plaintiff’s witnesses

1. Plaintiff himself

2. Ranjit  Kalita

3. Ram Kumar Das

Plaintiffs documents

1. Ext-1 is hand note dt.24-02-10  

2. Ext-2  is copy of plaint of T.S. No.2/2012  

3. Ext-3 pleader’s notice  

4. Ext-4  reply to pleaders notice.  

5.

Defendants witnesses

Defendant himself

Defendants documents

Nil

                                                                     (Rajesh Kumar Todi)

                                                                        Civil Judge No.3

                                                  Kamrup(M) Guwahati


