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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 33/15

State

-Vs-

                                                    Sri Dibash Mukhiya

PRESENT- Sri Devojyoti Bhuyan, Special Railway Magistrate 1st class, Guwahati

For the prosecution ............... Sri Swatantra Kumar .......... Learned P.P/N.F.Rly/GHY

For the accused person ………….. Sri M. Rahman ….........Learned Legal Aid Counsel

Date of prosecution evidence- 15-06-2016, 27-06-2016, 30-08-2016, 01-10-2016 and 
02-11-2016.

Date of Defence evidence- 16-12-2016

Date of Argument ........... 26-12-2016

Date of Judgment .......... 07-01-2017

U/S 3(a) Railway Property (Unlawful Possession)

Judgment

1.  The case of the prosecution in brief is that on 04-09-2015 at about 23/15 hours  
acting on source information A. Rhaman IPF/CIB/MLG along with IPF/MLG/Post P. Ali, 
IPF/KYQ  B.  Nath  along  with  staff  laid  an  ambush  near  the  western  end  of 
Boripara/MLG over bridge. At about 00:20 hours they noticed one0 person moving in 
a suspicious manner. They observed the activities of suspected person and noticed 
from a considerable distance that he was trying to conceal something hurriedly by a 
white gunny bag infront of scrap shop. Immediately they rushed to the spot and 
cordoned the person. On checking the area found two cut pieces of 60 LBS rail of 
length  about  2  feet  each,  one  intact  CST  9  pot,  and  one  cut  piece  Rail  base 
measuring about 2 feet which was kept concealed under a white gunny bag. On 
interrogation the person stated that the recovered railway materials were purchased 
from unknown peddlers. On further interrogation he disclosed his name as Dibash 
Mukhiya, M-72 years, S/O. Late Lakhan Mukhiya, Vill- Boripara, PS- Jalukbari Dist- 
Kamrup Assam. He further disclosed that he was running the shop since last few 
months. Thereafter they checked inside the shop assisted by Dibash Mukhiya from 
1/50 hrs to 2/15 hrs, but no other incriminating railway materials could be recovered. 
since  the  person  failed  to  give  any  satisfactory  reply,  nor  produced  any  legal 
documents in support of  the possession of  the railway materials IPF/CIB/NGC A. 
Rahman seized the recovered railway materials on the spot and prepared seizure list 
at  about 2/30 hrs of 05-09-2015 in presence of  witness and taken him custody. 
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Though efforts were made to find out one independent witness, but being the night 
hours no one could be found. Thereafter the arrested person along with the seized 
materials were brought to RPF/Post/KYQ and handed over IPF/KYQ with the seizure 
list and a complaint lodged in this regard. On the basis of the complaint a case vide  
no. 1(09)15 U/S 3(a)RP(UP) Act dated 05-09-2015 was registered and endorsed to 
ASI/P. C. Roy to conduct enquiry and submit report.    

2.   After  the  completion  of  the  enquiry  of  this  case  the  enquiry  officer  (E.O.) 
submitted the prosecution report against the accused person U/S 3(a) of R.P.(UP) 
Act. Finding a prima facie material this court took cognizance of the offence. After 
hearing both sides this court framed charge U/S 3(a) of R.P.(UP) and the particulars 
of the offence were read over and explained to the accused person after furnishing 
the copies to which he pleaded not guilty and claimed to be tried.     

3. During trial to prove its case the prosecution examined 07 (seven) numbers of 
witnesses namely PW-1 Sri Jyoti Prakash Bharali; PW-2 Sri Biswajit Nath; PW-3 Md. 
Ataur Rahman; PW-4 Sri Hiren Deka; PW-5 Sri Dipak Dey; PW-6 Sri Balen Hazarika 
and  PW-7  Sri  Phatik  Ch.  Roy  as  prosecution  witness.  Statement  of  the  accused 
person U/S 313 Cr.P.C is recorded in a separate form, wherein he pleaded himself to 
be innocent. On the contrary the defence adduce DW-1 Sri Kulen Sharma as defence 
witness. 

4.  Heard  the  arguments  of  learned  counsels  on  both  sides.  Gone  through  the 
evidence on record.

5. Points for determination:

    Whether the accused person on 04-09-2015 at Boripara, Maligaon was found in 
unlawful possession of 2 pieces of LBS rail about length 2 feet, one CST 9 pot and 
one rail base length about 2 feet which are Railway property suspected to be stolen 
and committed an offence U/S 3(a) R.P.(UP) Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let me at the outset, consider the evidence on record before deciding the 
points for determination.

PW1  in his evidence deposed that on 03-01-2016 while serving as SSE/P-
way/PNO as per  instruction of  his  I/C attended RPF/Post/PNO and examined the 
materials produced by the E.O. i.e., two nos. of Rail pieces (75 LBS) length about 2 
feet each (M.Ext.1), One no. of cut piece of Rail foot length about 2 feet (M.Ext.3) 
and one no. of CST 9 pot (M.Ext.2) where case no. was mentioned and card label 
was affixed to it. After examination of the materials he found that the materials are 
railway property exclusively used in P-way department which are not available in 
open market. Thereafter he put marking “P” with white paint for further identification 
of the materials and issued material certificate (Ext.1) of it. During cross examination 
he  stated  that  he  did  not  personally  received requisition  for  examination  of  the 
materials. The examined two nos. of cut pieces of rail weighed to be about 24 kg, 
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the CST 9 pot to be about 25 kg and the rail foot to be of about 5 kg. The total  
weight of the examined materials was about 54 kg. The examined materials were in 
unserviceable condition.  

PW2 in his evidence deposed that on 04-09-2015 as per source information 
of  IPF/CIB/GHY,  he  along  with  CT/Hiran  Deka,  IPF/CIB/GHY  A.  Rahman  and 
IPF/MLG(HQ) M.P.  Ali  laid an ambush near  one scrap shop situated at  Maligaon 
Boripara at about night 11:50 hours. Thereafter they notice that one person was 
suspiciously concealing some materials there and after conducting search to the said 
person they found 2 pieces of LBS rail about length 2 feet, one CST 9 pot and one 
rail base length about 2 feet (M.Ext. 1 to 3). On interrogation to the said person he 
disclosed  his  name  as  Dibash  Mukhiya  and  stated  that  the  said  materials  were 
purchased  from some  unknown peddlers  to  which  he  could  not  show any  valid 
documents regarding possession of the same. Thereafter they conducted search in 
the scrap godown but nothing disputed was found there. Then IPF/CIB/GHY seized 
the materials in presence of available witnesses and he put his signature [Ext.1A(1)] 
in the seizure list. During seizure of the materials local witness was not found due to  
the night hours and the materials were seized on the next day at night 2:30 hours.  
Thereafter  the  said  person  was  taken  into  the  custody  and  brought  to  the 
RPF/Post/KYQ. In this regard IPF/CIB/GHY lodged a complaint and on the basis of it 
a  case  was  registered  and  endorsed  [Ext.2(1)]  to  ASI/RPF/GHY  Sri  P.C.Roy  for 
conducting enquiry. He could identify the accused on sight who is not present in the 
court.  During  cross  examination  he  stated  that  the  he  reached  the  place  of 
occurrence at about 11:30 hours and the seizure list was made about 2:30 of night 
hours. The materials were not found from the hand of the accused person but it was 
concealed by him. There was no any local person made to be witness in the seizure.  
There was no any marking done in the seized materials at the place of occurrence.  

PW3 in  his  evidence  deposed  that  on  04-09-2015  while  serving  as 
IPF/CIB/GHY  on  receiving  source  information  regarding  concealment  of  railway 
materials he along with jurisdictional IPF/KYQ and IPF/MLG along with staff laid an 
ambush at about 11:35 of night hours at Boripara, Maligaon. Thereafter at about 
12:20 of night hours they noticed that one person was suspiciously covering some 
materials with a white gunny bag. Thereafter on suspicion they encircled the person 
and search the gunny bag from where two pieces of 60LBS rail length about 2 ft 
each, 1 no. of CST 9 pot and 1 no. of rail base (length about 2 feet) were recovered. 
On interrogation the accused person could  not  furnish  any valid  documents  and 
stated that he has purchased the same from unknown peddlers.  Thereafter they 
conducted search at the scrap shop but no any railway materials were recovered 
from there. He then seized (Ext.1A) the materials in presence of available witnesses.  
Thereafter the said person was taken into the custody and brought to RPF/Post and 
produced before IPF/KYQ with a written complaint (Ext.2) for necessary action. He 
could identify the accused person on sight who is not present in the court. During 
cross examination he stated that when he saw the materials it  was lying on the 
ground. The accused person stated that the scrap godown to be owned by him. The 
weight of the seized materials can be assumed to be about 54 kg and he has not 
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seen the seized materials in the court. There was no any local witness present during 
the seizure of the materials. There was no any marking was done at the spot. He 
denied  the  suggestion  that  no  any  railway  materials  were  recovered  from  the 
possession of the accused.  

PW4  in  his  evidence  deposed  that  on  4-09-2015  while  serving  as 
CT/RPF/KYQ he along with IPF/KYQ, IPF/MLG and IPF/CIB/NGC laid an ambush near 
scrap godown at Boripara, Maligaon. Thereafter at about 12:20 of night hours of 05-
09-2013 they saw that one person was moving suspiciously in front of the scrap 
godown. Thereafter they detained the person and after conducting search inside the 
godown where nothing was found but railway materials namely 2 pieces of rail about  
2 feet length, 1 no. of CST 9 pot and 1 nos. of rail base about 2 feet was recovered  
from the outside the godown in concealed condition. Then IPF/CIB/NGC seized the 
materials  and  he  put  his  signature  [Ext.1(3)]  in  the  seizure  list.  Thereafter  the 
accused person was brought to RPF/Post/KYQ along with seized materials. During 
cross examination he stated that he reached the place of occurrence at about 12:20 
of night hours. The seized materials were inside a plastic bag and no any marking 
was done in the materials at the place of occurrence. He has not seen any sized 
materials in the court.  

PW5 in  his  evidence  deposed  that  on  05-09-2015  he  was  called  by  Sri 
P.C.Roy of RPF to the RPF/Post and recorded the statement (Ext.3) of the accused of  
the case where he confessed his guilt and stated that he collected the said materials 
from different peddlers for which he did not have any documents. During recording 
the  statement  of  the  accused  were  not  put  under  any  pressure.  The  recorded 
statement was read over to him before putting his signature [Ext.3(1)] there. He 
identified the accused person in the court. During cross examination he stated that 
he owned a pan shop near the Maligaon Railway Station. He did not remember at 
what  time  RPF  called  him  to  the  RPF  Post.  He  was  not  present  during  the 
interrogation of the accused by the RPF. He put his signature in the statement of the  
accused as told by the RPF. He denied the suggestion that he deposed falsely in the 
court. 

PW6 in his evidence deposed that on 05-09-2015 he came to know that 
some  railway  materials  were  recovered  from  his  shop  house  rented  to  Dibash 
Mukhiya which was illegally kept there. He further stated that he put the shop house 
on rent to Dibash Mukhiya at monthly rent of Rs 2000/- and he did an Agreement 
with him that no any illegal materials shall be kept there. Thereafter one day RPF 
came and seized the agreement paper of the shop which was again returned (Ext.4) 
to  him.  During  cross  examination  he  stated  that  he  has  not  seen  the  copy  of 
agreement with Dibash Mukhiya in the case record. He has not seen the materials 
seized by the RPF in the court. The RPF informed that the railway materials were 
recovered from the shop of the accused.  

PW7 in his evidence deposed that on 05-09-2015 while serving as ASI/PNO 
he  was endorsed a  case vide no.  1(9)15  U/S  3(a)  R.P.(UP)  Act  by  IPF/KYQ for 
causing enquiry. He was handed over one complaint, seizure list along with other 
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documents and the seized materials including one accused person. Thereafter during 
the enquiry he visited the place of occurrence along with the accused person and 
prepared  sketch  map (Ext.7)  at  the  spot.  Thereafter  he  recorded the statement 
(Ext.3) of the accused in presence of available witness. He then got examined the 
seized materials from the expert and obtained material certificate (Ext.1). Thereafter 
he collected the agreement copy of the shop which was seized from the owner and 
again given back to the custodian (Ext.4). Thereafter he collected the address proof 
(Ext.6) of the accused person. He then recorded the statement of all the relevant  
witnesses of the case and finding prima facie materials against the accused person 
he submitted prosecution report (Ext.5) U/S 3(a) R.P.(UP) Act against him. During 
cross examination he stated that the incident took place on 05-09-2015 in between 
02:00 to 2:30 of night hours. There was no any particular scrap shop which belongs 
to the accused. There was no any marking in the seized materials when handed over  
to him with also did not put any marking in the materials. He did not know the total  
weight of the seized materials and also has not seen the seized materials in the 
court.  He  recorded  the  statement  of  the  accused  person  in  presence  of  one 
independent witness namely Dipak Roy.      

7.   Now appreciating the evidence of PWs, it appears from the evidence of PW-3 
who is the complainant and seizing officer who on a source information laid ambush 
with other  staff  thereby apprehending the accused person with railway materials 
from his scrap shop. Further PW-1 the expert opined that the seized materials are 
exclusively railway materials. Thus an offence U/S 3(a) RP (UP) Act seems to be 
committed.  

8.   Here the question arises whether the offence committed attract the provisions of  
the  charge  U/S  3(a)  of  R.P.(U.P)  Act.  From the  plain  reading  of  the  section  it  
transpires  that  the  main  ingredients  are  (i)  the  property  in  question  is  Railway 
property (ii) the accused were in possession, and (iii) it is reasonably suspected of 
having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods, money 
or valuable security or animal, belonging to, or in the charge or possession of, a  
railway administration. Now coming to the issue of the seized materials to be railway 
property it appears from the evidence of PW-1 SSE/P-Way/PNO who examined the 
materials  as  expert  opined  that  the  said  materials  are  railway  property  and 
exclusively used only in P-way department of railway and are not available in the 
open  market.  Considering  no  other  divergent  claim  as  otherwise,  it  can  be 
reasonably held that the seized case property to be railway property. 

(ii) & (iii) Again, following the issue of possession by the accused person it appears 
from the evidence of PW-3 who is the complainant and seizing officer and member of 
the ambush party thereby recovering railway materials from the possession of the 
accused as found to be well corroborated his version with the evidence of PW-2 and 
PW-4 (Seizure Witness) of the recovery of railway materials from the possession of 
the  accused.  The  fact  of  the  scrap  shop  belonging  to  the  accused  has  been 
confirmed  from  the  evidence  of  PW-6  the  land  lord  of  the  shop.  Finally  the 
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confessional statement of the accused persons were recorded by the E.O. of the case 
in presence of independent witness PW-5 in course of enquiry is found to be well  
corroborated  with  the  evidence  of  PWs  to  substantiate  the  fact  of  unlawful  
possession  of  the  railway  materials.  The  statement  of  the  accused  person  is 
admissible as evidence as such statement made under Sec. 9 of R.P.(UP) Act is a 
judicial  proceeding  and  it  has  also  corroborated  the  evidences  of  the  PWs 
categorically.  

9.   Section 3(a) R.P.(UP) Act punishes the unlawful possession of Railway properties. 
The moment it is proved that the property is Railway Property and the possessor 
could not justify such possession, he comes under the ambit of this section and the 
burden shifts to the accused to rebut the case.

10.   During the defence the accused person the accused person submitted that he 
did not know about the materials which were kept by someone in front of his shop. 
The accused adduced DW-1 as witness to establish his claim. 

     DW1 in his evidence deposed that about one year ago while returning to his 
home from daily work he noticed some railway iron lying in front of the house of the  
Dibash Mukhiya. His residence is about 5 to 6 houses away from the house of the 
accused and while crossing the house of the accused he usually called upon him and 
enquired about his health as he remains ill for unsound health condition. Thereafter 
on next day he came to know that the accused person was taken away by police for  
keeping  the  materials  lying  outside  his  house.  The  accused  person  was  falsely 
apprehended for the said iron pieces. During cross examination he stated that he did 
not see when the accused person was taken away by the police. He came to know 
about the incident later and also did not know at what time the police taken the 
accused person along with them. 

11.   Appreciating the evidence of DW it seems that he is an interested witness and 
simple narration of  facts without any corroborating and substantive evidence the 
accused person could not absolve himself from the burden shifted upon him of the 
commission of the offence.    

12.  The defence counsel in his argument pointed out that the railway materials were 
found from outside the scrap shop where anyone can keep the materials as such the 
seized railway materials can not be considered to be recovered from the possession 
of the accused and the absence of the local witness during the seizure cast serious 
doubts as to the case of prosecution.

 13.  Now  coming  to  the  claim  of  the  defence  in  respect  of  the  evidence  of 
prosecution  it  appears  that  the  accused  person  was  found  while  concealing  the 
railway materials with a gunny bag in front of his scrap shop at the midnight hours 
and from the circumstances of the case there does not appear any inclination of the 
view that the said materials can be kept by others and the time of the occurrence 
and the seizure may cause the non availability of the local witness.
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14.   In the backdrop of the aforesaid discussion the version of PWs are cogent and  
plausible and the evidences on record are seemed to be self  explanatory of  the 
prosecution story. On the other hand the defence could not demolish its authenticity 
as such there arises no doubt at all in regards to commission of the offence by the 
accused person U/S 3(a) of R.P.(UP) Act.

  

Order

15.   From  the  above  appraisal,  appreciation  of  evidence  on  record  and  the 
application  of  law I  find  that  the  prosecution  has  been  successful  to  prove  the 
offence U/S 3(a) of R.P.(UP) Act against the accused person beyond all reasonable 
doubts and hence he is convicted accordingly U/S 3(a) R.P.(UP) Act.

16.   The accused is not granted the benefit of probation as the stolen materials are 
public property. 

17.   Heard the accused person on the point of sentence. The accused submitted that 
he is an old ailing person without any previous criminal instance. So he prayed for 
leniency.

18.   Considering  the  plea  of  the  accused  mainly  taking  into  consideration small 
quantity  and  value  of  the  seized  materials,  I  opt  to  take  a  lenient  approach in  
sentencing the accused and sentence the accused person with fine of Rs.1000/- in 
default S.I. for another 10 days. 

19. Seized materials are returned to the concerned Railway department.  

20. Bail bond stands cancelled and the bailor discharged from liabilities.

21. Furnish free copy of judgement to the accused person.

22.  Given under my hand and seal  of  this  court  on this  7 th of  January 2017 at 
Guwahati.        

                                                                                  

Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 33/15

Prosecution Evidence (7 Nos.)
  1. PW-1 Sri Jyoti Prakash Bharali. 
  2. PW-2 Sri Biswajit Nath.
  3. PW-3 Md. Ataur Rahman.
  4. PW-4 Sri Hiren Deka.

5. PW-5 Sri Dipak Dey.
6. PW-6 Sri Balen Hazarika.
7. PW-7 Sri Phatik Ch. Roy. 

  
Defence Evidence (1 No.)
1. DW-1 Sri Kulen Sharma.

Court Evidence
  Nil

Documents Exhibited by Prosecution.
  Exhibit 1 Material Certificate.

Exhibit 1A: Seizure list.
  Exhibit 2 Complaint.
  Exhibit 3 Confessional Statement of accused.

Exhibit 4 Seizure-cum-Zimmanama of tenancy agreement. 
Exhibit 5 Prosecution Report.
Exhibit 6 Address proof of accused Dibash Mukhiya.
Exhibit 7 Sketch Map.

  Material Exhibit 
1. Mat. Exhibit 1 : 2 cut pieces of 75 Lbs Rail (2 ft).
2. Mat. Exhibit 2 : CST 9 Pot.
3. Mat. Exhibit 3 : Cut piece of Rail foot (2 ft).
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