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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2 KAMRUP (M) 

GUWAHATI. 

 

CRIMINAL APPEAL NO. 82/2015 

 

LABA KALITA   :–APPELLANT. 

VS.  

MITALI KALITA   :– RESPONDENT. 

 

PRESENT:- DIPAK THAKURIA, B. A., LL. M., AJS. 

                     ADDITIONAL SESSIONS JUDGE NO. 2 

 KAMRUP (M) GUWAHATI. 

 

APPEARANCE: 

 N. S. THAKURIA, ADV., FOR THE APPELLANT. 

 I. RASUL, SR. ADV. ASSISTED BY  

 B. DAS, ADV FOR RESPONDENT. 

 M. K. SARMA, ADDL. PP, FOR THE STATE. 

 

DATE OF ARGUMENT:-   07-01-2017. 

DATE OF JUDGMENT :-   21-01-2017. 

 

JUDGMENT 

1. This appeal has preferred by appellant Laba Kalita under section 374 (3) of Cr. P. C. 

against the Judgment and order passed by learned Additional Chief Judicial 

Magistrate, Kamrup (M), Guwahati on 13-07-2015 in connection with C. R. Case No. 

1660/2013 in which the learned trial Magistrate convicted and sentenced the 

accused under section 417 IPC.   

 

2. Facts of the case, in brief, are as follows: that the respondent Mitali Kalita filed a 

complaint case before the Chief Judicial Magistrate Kamrup (M) Guwahati alleging 

that the accused/appellant in pretext of being in love with her promised to marry 

her and established physical relation with her. Thereafter the accused refused to 
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marry her. On 29-05-2013 the accused/appellant called her over phone to his house 

situated at Bondapara for the purpose of marriage. But when she arrived at his 

house she found accused/appellant was not there, the relatives of the 

accused/appellant physically assaulted her and driven her out from his house and 

also threatened her to kill if she does not severe her relation with the 

accused/appellant. Thereafter she went to Tongla, the working place of the 

accused/appellant; but the accused/appellant was not there. On 30-05-2013 one 

lady introduced her as Minakshi over phone and told her that one year back her 

marriage was solemnized with the accused and asked her to severe her relation with 

accused/appellant.     

 
3. Learned Chief Judicial Magistrate, Kamrup, Guwahati made over the case to the 

Court of Additional Chief Judicial Magistrate Kamrup (M) Guwahati and the trial 

Magistrate after taking cognizance of the case issued Court process to the 

accused/appellant. On being appearance by the accused he was released on bail, 

particulars of offences under section 417 IPC were read over and explained to the 

accused who pleaded not guilty and claimed to be tried. After recording evidence of 

the complainant and her witnesses and also examining the accused under section 

313 Cr. P. C.  learned trial Magistrate held the accused/appellant guilty under 

section 417 IPC and sentenced him to undergo simple imprisonment for a period of 

six months and also pay fine of Rs. 10,000/ in default S. I. for one month.  

 
4. Being aggrieved and dissatisfied with the judgment and order passed by ld. 

Additional Chief Judicial Magistrate, Kamrup (M) Guwahati the accused/appellant 

preferred this appeal on various grounds like, that the trial Court has not 

appreciated the facts that there was no eye witness in the alleged incident and the 

oral testimony of the complainant has not corroborated by any of the witnesses, the 

evidence available with record does not warrant conviction under section 417 IPC, 

the trial Magistrate acted contrary to the cardinal principle of Criminal Jurisprudence 

that when two views are possible, the view favourable to the defence should be 

accepted, the trial Court has failed to appreciate the fact that the telephone 

numbers which were stated by the complainant were not proved during trial. 

Ultimately the appellant has prayed to set aside the impugned judgment and order.  

 
5. The Hon’ble Session Judge, Kamrup, Guwahati was pleased to transfer the appeal to 
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this Court for disposal.  

 
6. The notice was issued to the complainant/respondent and she has appeared by 

engaging a counsel to her choice. This Court called for the case record from the trial 

Court and after receiving the case record the appeal was posted for argument.  

 
7. The complainant/alleged victim by filing a petition has prayed to recommend her 

prayer for compensation under section 357-A Cr. P. C. to the District/State Legal 

Services Authority.  

 
8. Heard argument advanced by learned counsels appearing for the parties and 

carefully perused the impugned judgment and order and entire case record of the 

lower Court.  

 
9. From the lower case record it appears that the trial Court explained offence against 

the accused under section 417 IPC and after conclusion of trial learned trial 

Magistrate held guilty the accused under section 417 IPC and accordingly convicted 

and sentenced him under said section.  

 
10. During trial, the complainant examined four witnesses including her and the defence 

examined none. 

 
11. Learned counsel for the appellant has filed written argument. It is argued that the 

complainant’s story is not trustworthy, she improve her case at the time of adducing 

evidence, she failed to produce eye witness and also failed to disclose the place and 

time of alleged physical relation with the accused, she has failed to explain delay in 

filing the case, there was no mensrea, during taking cognizance the complainant 

examined one eye witness of the occurrence; but at trial she was not examined, it is 

not believable that the complainant being a physically handicapped travelled 140 

kilometers in one day without informing her parents, mere promise of marriage and 

later withdrawing the said promise will not amount to an offence of cheating as 

defined under section 415 IPC, the failure to keep the promise at a uncertain date 

due to reason not very clear on the evidence does not always amount to a 

misconception of fact at the inception of the act itself, the credibility of the 

prosecution witnesses are not so strong or reliable and trustworthy. Learned counsel 

for the appellant has relied on decisions of K. U. Prabhu Raj vs. State 2012 Madras, 
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Abhay Pradhan vs. State of West Bengal 1999 Crl. L. J 3534, Hari Mazi vs. State of 

West Bengla 1990 Crl. L. J. 650, Emarajan vs. the State 2015, Madras High Court 

and Jayanti Rani Panda vs. State of West Bengla 1984 Crl. L. J.1535. 

 

12. On the other hand learned Sr. Counsel appearing for the private 

respondent/complainant has argued that the case relates to the offence of cheating 

punishable under section 417 IPC and in such case the evidence of the complainant 

who was the victim is the best witness and no corroboration is required. Besides it, 

in the case in hand the complainant/victim is a differently able lady and the accused 

taking advantage of her physical problem exploited her. The witnesses examined by 

the complainant fully corroborated the complainant. Learned Sr. Counsel for the 

private respondent has relied on the decision of Maran Ch. Paul vs. State of Tripura 

1997 Cr. L. J 715, Shanabhai Madhuribhai Koli Patel vs. State 2004 Crl. L. J. 268, 

Dinesh @ Buddha vs. State of Rajasthan 2006 (2) SCC Crl. 1.  

 
13. Learned additional public prosecutor appearing for the State has simply argued that 

no interference is required from the appellate Court in the findings of the trial 

Magistrate.  

 
14. The complainant in her complaint petition has stated that four years back she came 

into contact with the accused while she was studying in Pragjyotish College. The 

accused pretended to be deep love with her and came into physical contact with 

her. The accused promised to marry her and met her to indulge in immoral 

activities. As she was always suffering inferiority complex on finding love and 

affection from the accused, she was surrendered to the accused in all the way he 

wanted. Though the accused promised to marry her; but with different pretext the 

marriage was kept pending and finally he denied to marry her. On 28-05-2013 the 

accused called her to come on 29-05-2013 to his home situated at Boko Bondapara 

over telephone saying that he would marry her on that day. She visited the house of 

accused; but accused was not there. The relatives of the accused physically 

assaulted her. She visited the work place of accused, Tongla; but he was not there. 

On 30th May one Minakshi called her over telephone stating that her marriage was 

solemnized with the accused and warned her to face dire consequences.     

 
15. The complainant examined her as P. W. 1 and examined her mother Renu Kalita as 
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P. W. 2, her aunt Bharati Deka as P. W. 3 and one Momina Begum as P. W. 4. The 

oral testimony of the complainant, particularly the examination-in-chief is nothing 

but reiteration of her complaint petition where she described the whole incident. Her 

evidence shows that she met with the accused about four years back. The accused 

expressed his feelings towards her. She disclosed that she is physically handicapped 

and accused expressed that he had no objection. As per request of the complainant 

he met with her father. As his financial condition was not strong so her father gave 

him an amount of Rs. 40,000/. One day the accused took her to the house of his 

friend where he established physical relation with her. The accused established 

physical relation with her three times. In the year 2012 the accused was undergoing 

training and promised that after training he would solemnize marriage with her. On 

22-12-2012 his training was completed and she asked him to marry her. On 28-05-

2013 the accused over phone informed her that on 29-05-2013 he would marry her 

by way of Court Marriage and she went to the house of the accused; but he was not 

there. She tried to contact him over phone; but he did not receive the same. She 

met sister and brother-in-law of the accused. His sister rebuked her and the brother-

in-law showed her dao. His aunt informed her that accused went to Tongla. She 

went to Tongla; but came to know that he was not there from 1 p.m. On 30-05-

2013 one lady introduced her as Minakshi Barua and told that her marriage was 

solemnized with the accused. In cross-examination she has deposed that when she 

met the accused first time he was in service at Tongla. Initially the accused talked to 

her over telephone for about one month and then she did not disclose that she is 

physically handicapped. When the accused met her for the first time he expressed 

that he loved her. She has denied the suggestion of the defence that one Kartik 

Biswash introduced her with the accused. She has denied the suggestion of the 

defence that before the accused she had affairs with Kartik Biswash. She has denied 

the suggestion of the defence that as she is handicapped so she by giving money 

tried to capture the accused. She could not say the name of the friend of the 

accused. After establishing physical relation with the accused she continued physical 

relation with him. On 29-05-2013 at about 4.30/5 p.m. she reached Tongla. She has 

denied the suggestion of the defence that she maintained relation with three boys 

besides the accused.  

 
16. Oral testimony of P. W. 2 Renu Kalita, the mother of the complainant shows that the 
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accused used to visit her house. Her daughter and the accused had affairs and the 

accused promised to marry her daughter. One day her daughter went to the house 

of the accused as he told her that he would solemnize his marriage with her. From 

her evidence it is revealed that accused did not marry her daughter. Her daughter 

disclosed her that the accused established physical relation with her thrice. In cross-

examination she has disclosed that her daughter without informing her went to 

Tongla which she came to know while she contacted her daughter over phone. She 

has denied the suggestion of the defence that they borrowed an amount of Rs. 

50,000/ from the accused. Evidence of Bharati Deka (P. W. 3) who is the aunt of the 

complainant shows that she met the accused in the house of her sister. The accused 

told that he would marry the complainant; but subsequently refused to marry her. 

In cross-examination she has deposed that the complainant and her mother told her 

about the incident. Momina Begum (P. W. 4) who is an independent witness has 

deposed that she heard that accused proposed to marry the complainant and 

subsequently refused to marry her. From her cross-examination it is revealed that 

she was in rented house near the house of the complainant and she maintained 

good relation with the family of the complainant.  

 
17. After proper scrutiny of the evidence led by the complainant it appears that the 

complainant is a physically disabled lady and she is the resident of Dhirenpara under 

Fatasil Ambari Police Station, Guwahati. On the other hand the accused is a resident 

of village Bondapara under Boko Police Station, Kamrup district and he is a service 

holder working at Tongla in the district of Darrang. According to the complainant, 

she came into contact with the accused while she was a student of Pragjyotish 

College. The complainant in her evidence has disclosed that one of the brothers of 

the accused was her class mate and the accused collected her phone number from 

his brother. In cross-examination the complainant disclosed the name of the brother 

of the accused as Bipul Kalita. The defence has not challenged the same. According 

to the complainant the accused initially talked to her over telephone and thereafter 

they started to meet in different places in Guwahati. In cross-examination she has 

admitted that while she was talking to the accused over telephone she did not 

disclose that she is physically disabled; but when she met the accused she disclosed 

everything. Knowing the fact that the complainant is a disabled lady, the accused 

expressed his feelings of love. The evidence of the mother and the aunt of the 
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complainant show that the accused used to visit the house of the complainant. The 

defence has not challenged the same rather confirmed by giving a suggestion to the 

mother of the complainant that they borrowed an amount of Rs. 50,000/ from him.  

 

18. In the case in hand the complainant who was the alleged victim is the star witness 

for the prosecution. It is the settled position of the law that quality of the 

prosecution evidence counts, not the quantity. If the evidence of the sole witness is 

found reliable and trustworthy then there is no bar of recording conviction against 

the accused. Learned counsel for the appellant during the course of argument 

submitted that the complainant has failed to examine eye witness and she has failed 

to disclose the place and time of physical relation between her and the accused. At 

the time of alleged physical relation between the parties the complainant was a 

major girl and she was a consenting party. Physical relation between a boy and a 

girl is a secrete affairs and it is not proper to expect an eye witness of physical 

relation between a boy and a girl which generally occurred in a closed door room. 

The complainant deposed that accused enjoyed her body thrice and her mother 

corroborated the same as her daughter told her. The complainant disclosed that for 

the first time the accused took her to the house of his friend and for the first time 

he enjoyed her body in that house. Of course she could not disclose the name of 

that person and that is natural as that house was the house of the friend of the 

accused. The defence tested the veracity of the complainant by categorically cross-

examine her. In cross-examination the defence confirmed establishment of physical 

relation between the complainant and the accused. In cross examination the 

complainant deposed that both of them continued physical relation. As the defence 

confirmed the alleged physical relation between the parties; so, there is no iota of 

doubt on that point.  

 

19. Now so far the proposal of marriage by the accused and refusal is concerned the 

complainant has categorically deposed that the accused despite knowing her 

physical condition proposed to marry her and her deposition has been corroborated 

by her mother and aunt. The complainant has deposed that the accused expressed 

his poor economic condition and then her father gave him an amount of Rs. 

40,000/. The defence in cross-examination to the complainant has put a suggestion 

that as she is handicapped so they tried to capture the accused by giving money. 
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The complainant denied the same. The suggestion of defence itself is derogatory to 

a disabled person. The defence could not stick on its point, as, while cross-examined 

the mother of the complainant, put a different suggestion stating that they 

borrowed an amount of Rs. 50,000/ from the accused. The evidence of the 

complainant shows that on 28-05-2013 the accused over telephone called her to his 

house with a promise that he would solemnize marriage with her on the next date 

i.e. 29-05-2013. Accordingly the complainant without informing her parents visited 

the house of the accused situated at Bonda under Boko police station. But the 

accused was not at his residence and she faced misbehavior from the family 

members of the accused. Thereafter she went to the workplace of the accused 

situated at Tongla; but he was not there. Learned counsel for the appellant/accused 

argued that the distance from Boko to Tongla is about 140 kilometers, the 

complainant is a physically disabled lady. For a disabled person it is not possible to 

travel such a distance within a day. In cross-examination the complainant has 

disclosed that on 29-05-2013 at about 4.30/5 p.m. she reached Tongla. No doubt 

the complainant is a physically disabled lady; but she travelled from Guwahati to 

Boko and then to Tongla by bus; not by walking. Now the communication is very 

good and anybody can travel 140 kilometers easily in a day.  

 

20. After considering evidence on record it is clear that the accused proposed to marry 

the complainant and subsequently refused to marry her.  

 

21. The Hon’ble Gauhati High Court in Maran Ch. Paul vs. State of Tripura 1997 Crl. L. J. 

715 has observed that if from the evidence of a woman it is clear that she was 

induced to sexual intercourse with the appellant on a word being given by the 

appellant that he will marry her and such evidence of a woman of a society given at 

the cost of her reputation cannot be disbelieved by the Court except for 

extraordinary reasons. The Hon’ble Gujrat High Court in Shanabhai Madhurbhai Koli 

Patel vs. State 2004 Crl. L. J. 268 has observed that to appreciate the testimony of 

the victim, in case of sexual offences, unless there are compelling circumstances, 

which necessitates looking for the corroboration of a statement, the Court should 

not find any difficulty to act on testimony of the prosecutrix alone, to convict the 

accused where the deposition of prosecutrix inspires confidence and it is found 

reliable.   
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22. Section 415 IPC defines cheating which has two parts. While in the first part, the 

person must dishonestly or fraudulently induce the complainant to deliver any 

property; in the second part, the person should intentionally induce the complainant 

to do or omit to do a thing. In the case in hand the accused at first expressed his 

feelings to the complainant and thereafter he proposed to marry her and with a 

view to marry the complainant he enjoyed her body and subsequently refused to 

marry her. The act of the accused was pure dishonest inducement to the 

complainant. The accused by his dishonest inducement compelled the complainant 

to deliver her chastity to him.      

 
23. Now let us scrutinize the decisions relied on by the learned counsel appearing for 

the defence. In K. U. Prabhu Raj vs. State 2012 the Hon’ble Madras High Court the 

accused simply proposed to marry the complainant and thereafter he engaged 

marriage with another girl. In that case there was no whisper of sexual intercourse 

between the parties. In Abhay Pradhan vs. State of West Bengal 1999 Crl. L. J 3534 

the Hon’ble Calcutta High Court held that the accused/appellant sincerely wanted to 

marry the complainant. When he proposed to marry the complainant, his parents 

assaulted him and drove him out from their house. So, the Hon’ble Calcutta High 

Court observed that there was no false promise from the side of the accused. In 

Hari Mazi vs. State of West Bengla 1990 Crl. L. J. 650 Cal. the Hon’ble Calcutta High 

Court observed that the charge under section 417 cannot be substantiated in the 

absence of any evidence to show that the said representation by the accused was 

false to the knowledge of the accused at the time it was made. In Emarajan vs. the 

State 2015, the Hon’ble Madras High Court set aside the conviction under section 

376 IPC; but confirmed the conviction under section 417 IPC. In Jayanti Rani Panda 

vs. State of West Bengla 1984 Crl. L. J.1535 the Hon’ble Calcutta High Court 

acquitted the accused in a case charged him under section 376 IPC. 

 

24. After considering the evidence in the case in hand and the facts of the cases relied 

on by learned counsel appearing for the appellant/accused is found factually 

different. Besides it in Emerjan Case the relied on by learned counsel for the 

appellant the Hon’ble Madras High Court confirmed the conviction against the 

accused under section 417 IPC. 
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25. Learned trial Magistrate has considered the provision of Probation of Offenders Act 

and while sentencing the accused/convict she was judicious and took lenient view in 

imposing sentence.  

 

26. In view of the above discussion and observation and after proper scrutiny of the 

judgment delivered by learned Additional Chief Judicial Magistrate, Kamrup (M) 

Guwahati I find no infirmity on it. Hence the decision of learned trial Magistrate is 

upheld by dismissing the appeal.  

 
27. Accused person is directed to appear before the trial Court within one month from 

today to serve out the sentence.  

 
28. The complainant/victim has filed a petition under section 357-(4) read with section 

357-A (5) of Code of Criminal Procedure with a prayer to recommend District/State 

Legal Services Authority for award adequate compensation for her rehabilitation. 

The trial Magistrate imposed fine amounting Rs. 10,000/, if realized, ordered the 

same to pay the victim as compensation.  

 
29. The complainant/victim is a physically handicapped girl. Because of illegal act of the 

accused she suffered both physically and mentally. So, I am of the opinion that she 

is entitled to get compensation under the scheme of victim compensation. So, send 

a copy of this Judgment and order to the Secretary DLSA Kamrup (M) to consider 

compensation as per provision of section 357-A Cr. P. C.    

30. Return the case record of C. R. 1660/2013 along with a copy of the judgment of this 

Court to the Court of learned Additional Chief Judicial Magistrate, Kamrup (M), 

Guwahati.  

31. Given under my hand and seal of this Court today the 21st day of January 2017.  

 

      (D. Thakuria) 
      Additional Sessions Judge No. 2 
      Kamrup (M) Guwahati.   
          


