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IN THE COURT OF SESSIONS JUDGE, KAMRUP, GUWAHATI 

 

 Present :- Dr. (Mrs) I. Shah 

 

 Criminal Revision No. 19 of 2011 

 

1. Biswanath Prasad Rai 
 

2. Tilak Prasad Rai 
  

3. Ram Chandra Rai 
  

4. Lakhi Prasad Rai 
 

All are Sons of Late Badri Prasad Rai 

R/o Rehabari, Guwagati-8 
P.S.- Paltanbazar 

Dist.- Kamrup(M), (Assam) 
 

                        Petitioners 
 

 -Vs- 
 

1. Sri Hareswar Bhattacharya 
S/o Late Maheswar Bhattacharya 

R/o Birndaban Path, Rupnagar, 
Guwagati-32 

P.S.- Paltanbazar 

Dist.- Kamrup(M), (Assam) 
 

       Opposite Party 
 

Advocates  
 

1. For the Petitioners : Mr. Hiren Ch. Nath

  
 

2. For the Opposite Party  : B. K. Sen 
    P. J. Gogoi 

    S. Bhattacharjee 
 

 
1. Date of Hearing : 11-08-2011 

 
2. Date of Judgment : 25-08-2011 
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J U D G M E N T 

 
 This revision is directed against the order dated 31st 

March, 2011 passed by the learned SDJM, No. 1, Kamrup, 

Guwahati, in Complain Case No. 457c of 2007. 

 

 O/P Sri Hareswar Bhattacharya filed a complaint 

wherein the petitioners namely, Biswanath Prasad Rai, 

Tilak Prasad Rai, Ram Chandra Rai and Lakhi Prasad Rai 

have been shown as accused (petitioners).  

 
 The complainant’s case in brief is that the 

complainant entered into an agreement with the petitioner. 

As per agreement the petitioners agreed to sale a plot of 

land measuring 1 Katha 6 Lechas @ Rs. 5,00,000/-, as 

advance consideration, and balance amount was to be paid 

at the time of execution of registered sale deed. The land 

was handed over to the complainant after the said 

agreement. The complainant alleged in the complainant 

petition that he subsequently, paid another amount as 

advance consideration which became Rs. 76,000/- but the 

petitioners failed to execute the sale deed. Subsequently, 

the complainant came to know that the petitioners have no 

right, title and interest over the plot of land. Then 

complainant issued several letters and remainders to the 

accused for re-payment of advanced amount of 

Rs.76,000/- which the petitioners failed to re-pay. It is 

alleged that the accused/petitioners with intention to cheat 

the complainant induce him to pay advance amount 

whereas, they have no right, title and interest over the 

land. The trial court took cognizance of the case. The 

accused/petitioners appeared before the trial court and 

evidence before charge was recorded, the leaned trial 
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court thereafter framed a charge against all the 

accused/petitioners U/S 420 R/W Section 34 of I.P.C. and 

being aggrieved by the charge framed against the 

petitioners they have filed this revision. It is averred that 

there was not prima facie case to frame a charge U/S 420 

of I.P.C. against the petitioners. The case is civil in nature 

at best the O.P/Complainant can filed the suit for specific 

performance of contract. The institution of criminal case is 

a misuse of process of the court and hence liable to be set 

aside.  

 

 I have heard the learned counsel for both sides and 

peruse the entire record.  

  

 In the case has stated that the petitioners having no 

right, title and interest induce him to pay advance money 

in respect of the land. 

 
 On perusal of copy of the agreement entered into 

between both the parties, it appears that only the 

Petitioners No. 1 and 2 namely Biswanath Prasad Rai and 

Tilak Prasad Rai are the signatories to the agreement, 

although the names of the Petitioners No. 3 and 4 i.e. Ram 

Chandra Rai and Lakhi Prasad Rai have been mentioned in 

the agreement, but they have not signed the agreement. 

The complainant in his cross-examination has also 

admitted that the Petitioners No.3 and 4 are not signatory 

to the agreement. The learned counsel for the 

O.P/Complainant has submitted that the trail court rightly 

framed charge against all the accused/petitioners 

considering the fact that the Petitioners No. 3 and 4 have 

joint interest over the property. They are members of the 

joint family. In a criminal case there must be prima facie 

materials that all the accused have common intention and 
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criminal intention to commit the offence. From the 

document filed by the complainant, it appears that only 

Petitioners No. 1 and 2 entered into agreement with the 

complainant. There is also a copy of notice issued by the 

complainant to the petitioner Biswanath Prasad Rai. It 

appears that there is no prima facie case against the 

Petitioners No. 3 and 4 namely Ram Chandra Rai and Lakhi 

Prasad Rai. Therefore, the petitioners Ram Chandra Rai 

and Lakhi Prasad Rai ought to have been discharged.  

  
 In view of the impugned order dated 31-03-2011 

passed by the learned SDJM, No. 1, Kamrup, Guwahati, in 

Complainant Case No. 457c of 2007 is set aside. The case 

is remanded back to the SDJM, No.1, Kamrup, Guwahati, 

with a direction to frame afresh charge on the basis of 

materials on record against the petitioners Biswanath 

Prasad Rai and Lakhi Prasad Rai. With this direction this 

revision is partly allowed. Send down the L.C.R. along with 

a copy of judgment and order to the learned SDJM, No. 1, 

Kamrup, Guwahati. 

 

 Given under my hand and seal of this court on this 
25th day of August, 2011. 

 
 

  Sessions Judge 
  Kamrup, Guwahati 

Dictated & Corrected by me                 
 

 

Sessions Judge 
Kamrup, Guwahati    


