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IN THE COURT OF DISTRICT & SESSIONS JUDGE, KAMRUP, GUWAHATI 

 

 Present :- Dr. (Mrs) I. Shah 

 

 Criminal Appeal No. 75 of 2010 
 
Appellants :             

1. Sri Anil kalita 
 S/o Late Dandi Kalita 

 R/o Vill- Majguchi 

 P.S.- Palashbari 
 Dist :- Kamrup (Assam) 

 
2. Sri Amal Kalita 

 S/o Late Bangshidhar Kalita 
 R/o Vill- Majguchi 

 P.S.- Palashbari 
 Dist :- Kamrup (Assam) 

 
3. Sri Kushal Kalita 

 S/o Khagen Kalita Late Lakhi Kalita 
 R/o Vill- Majguchi 

 P.S.- Palashbari 
 Dist :- Kamrup (Assam) 

 

4. Sri Debo Kalita 
S/o Late Lakhi Kalita 

R/o Vill- Majguchi 
P.S.- Palashbari 

Dist :- Kamrup (Assam) 
 

                                                 -Vs-                     
 

Respondent :    State of Assam 
 

 Date of Argument on  : 02-08-2011 
 

 Date of Judgment on  : 10-08-2011 
 

 

Advocates :- 
 

 
1. For the appellants : (1)  Mr. J. M. Choudhury 

  (2) Smti S. Choudhury 
  (3)  Mr. C. Phukan 

   
2. For the respondent  : (1) Sri Hare Krishna Deka 

   Public Prosecutor 
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J U D G M E N T 

 
 
 The judgment and order dated 13-09-2010 passed by 

Sri N. K. Das, Judicial Magistrate, 1st Class, Kamrup, 

Guwahati in G.R. Case No. 1017 of 2004 convicting the 

appellants U/Ss 447/354/323, read with Section 34 of I.P.C. 

and sentencing them thereby to undergo R.I. for one month 

, R.I. 6 month fine of Rs. 1,000/- I.D. S.I. for 1 month and 

R.I. for one month respectively, have been challenged by 

this appeal. 

 
 The facts of the case is that on 07-03-2004 at 10 P.M. 

the appellants came to the house of victim Swam Moyi Das 

to restrain her from rearing pigs and cock in her poultry 

farm. They dragged her from inside her house to her house 

compound, assaulted her and undressed her. When her 

father and husband tried to resist them they were also 

beaten. F.I.R. being lodged, O/C Palashbari registered a 

case and on completion of investigation submitted the 

Charge-sheet U/Ss 323/354/34 of I.P.C.  

 
 During the trial altogether 8 (eight) witnesses were 

examined by the prosecution and evidence of two witnesses 

was adduced on behalf of the defence. The trial court on 

conclusion of trial found the accused persons guilty and 

convicted them as stated earlier. 

 
 It appears from the evidence of victim that on the 

date and time of occurrence while she was busy in her 

household works the accused persons asked her why she 

has been rearing pigs and they asked her not to do that. 

When she did not reply the accused persons attempted to 

drag her to Kirtan Ghar (Prayer Hall) and in the process she 

got undressed. The accused Kushal Kalita gave gist blow on 
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her nose and abused her. She stated in the cross-

examination that while she was carrying water from road 

side tube-well the accused persons came and there was 

altercation. Her father was sleeping on his bed. 

 

 P.W.-2 Biren Das came later on and saw his wife’s 

clothes are almost removed. He further stated that he found 

his father lying in the road side drain. He picked up his 

father.  

 
 P.W.-3 Basudev Mahanta and P.W.-4 Soneswar Kalita 

did not see the occurrence. However, P.W.-4 stated that 

P.W.-2 i.e. husband of the victim was involved in the 

business of alcohol as well as poultry and pig farm and it 

might be the cause of altercation.  

 
 P.W.-5 Bibha Bala is sister of victim. According to her 

the accused called the victim to her courtyard and they 

assaulted her in the varandah of the house. P.W.-5 was 

sleeping inside the house and hearing the noise she came 

out, she stated. She further stated that she along with her 

father and husband of victim tired to resist the accused. But 

the accuse person assaulted her father and victim’s 

husband. P.W.5 is in her cross examination admitted the 

occurrence took place while she and her father were 

sleeping.  

 

 Evidence of P.W.-6 Narayan Das is in the line of   

P.W.-4. He heard about the incident and stated that victims 

family alienated as they were engaged in the business of 

alcohol. 

 

 P.W.-7 is the doctor. He examined the victim (P.W.-1) 

and found tenderness on the bridge of her nose.  
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 P.W.-8 is the Investigating Officer. Form the evidence 

of defence witnesses it appears that the villagers had 

socially boycott the victim’s family and hence they had no 

cordial relationship with villagers. 

 

 In this case P.W.-1 stated that she was assaulted and 

her father was sleeping on his bed. P.W.-2 stated that he 

saw the father lying in a drain. P.W.-1 stated that he 

occurrence took place while she was carrying water from 

tube-well. P.W.-5 stated that the accused persons called 

P.W.-1 in the Barandah. P.W.-5 again stated that father and 

husband of the victim attempted to resist the accused 

persons. P.W.-1 has not mantioned the role of her husband 

or father. Even P.W.-2 has not stated so. Thus, the 

evidence of P.W.-1, 2 and 5 are inconsistent.  

 

 The learned counsel for the appellant has submitted 

that even if the evidence of P.W.-1 is believed, there is no 

ingredients U/S 354 to convict the accused persons. He has 

Cited on case of State of Punjab –Vs- Major Sing AIR 1967 

SC. 63, and Raju Pandurang Mahale –Vs- State of 

Maharastra & another (2004) 4 SCC 371. In the cited cases 

it has been observed that the essence of a woman’s 

modesty is her sex. The culpable intention of the accused is 

the crux of the mater. The reaction of the woman is very 

relevant, but its absence is not always decisive. Modesty is 

an attribute associated with female human beings as a 

class. It is a virtue which attaches to a female owing to her 

sex. The act of pulling a woman, removing her saree, 

coupled with request for sexual intercourse, is such as 

would be an outrage to the modesty of a woman, and 

knowledge, that modesty is likely to be outraged is 
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sufficient to constitute the offence without any deliberate 

intention having such outrage alone for its object.  

 
 There is not dispute as regards principle laid down in 

the above cited case. In this case the allegation against the 

accused persons are that they attempted to drag the victim 

and in the process she was undressed. There is not 

evidence that the accused persons with an intention to 

molest the victim dragged her and in the process she was 

undressed. Moreover, as discussed earlier the evidence of 

P.W.-1, 2 and 5 are inconsistent. They were socially 

alienated by the villagers and they are all partisan 

witnesses. No doubt accused may be convicted on the basis 

of partisan or interested witnesses but the evidence of 

interested witnesses must be trustworthy and reliable. Here 

the evidence of P.W.-1 is contradictory to the F.I.R. the 

evidence of P.W.-1 is contradictory to evidence of P.W.-2 

and 5. The another victim, that is, father of P.W.-2 was not 

examined. 

 
 In view of the above, I find that this is a fit case 

where the accused persons should be given benefit of 

doubt. Hence the judgment convicting the 

accused/appellants is set aside. Appeal is allowed. The 

accused appellants are acquitted and set liberty forthwith. 

 
 Given under my hand and seal of this court on this 

10th day of August, 2011.  

 

 Sessions Judge, 
 Kamrup, Guwahati  

Dictated & Corrected by me  
 

 
Sessions Judge, 

Kamrup, Guwahati 


