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HIGH  COURT  FORM  NO.  (J)  3. 
HEADING OF JUDGMENT ON APPEAL 

 
DISTRICT      :  Kamrup. 
 
In the Appellate Court of the Civil Judge No. 1, Kamrup, Guwahati. 
 

Present            :  Shri J.K. Pramanik, AJS,  
                           Civil Judge No. 1, 
   Guwahati. 
 
           Thursday,  the    27th    day of January, 2011. 
 

Title Appeal No. 42 of 2003. 
 

 From the decree/order dated 25/6/03 of Munsiff No. 1, Kamrup, 
Guwahati, passed in T.S. No. 217 of 1997. 
 

1. Sri Lakhi Kanta Boro  
2. Sri Gopal Boro            ……………….           Appellants/plainitffs 

 
-Versus- 

1. Md. Majibur Rahman Saikia,  
2. Smti. Mamata Bhowmik  .…………….       Respondents/main 
                                                                       Defendants.  

 
    3. Smti. Meherun Nessa Rahman, 
    4. Smti. Papuli Das, 
    5. Smti. Juli Nessa, 
    6. Sri Jamuna Nayak Kemta, 
    7. Md. Mujibuddin Ahmed, 
    8. Sri abdul Haque, 
    9. Sri Kutubuddin, 
  10. Md. Gulbahar, 
  11. Md. Nural Nahar, 
  12. Nazrul Nessa, 
  13. Md. Mamud Khatun, 
  14. Md. Anowar Khatun,                                Proforma respondents 
  15. Md. Gul Ahar          ………………..          Proforma defendants 
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 This appeal coming on this day (or having been heard on) 
18/12/2010  and 11/01/2011 in presence of   
 
1. Mr. T. N. Phukan,   
2.      Mr. M. Talukdar, 
3.      Ms. P. Pathak                                        Advocate(s) for appellants 
4.      Ms. P. Das          .        ………               Pleader(s) 
 
                                            -AND- 
1.     Mr. R.K. Jain                                     Advocate (s) for Respondents  
2.     Ms. D. seal                   …………       Pleader(s) 

   

            And having stood for consideration to this day, the court    

delivered the following judgment:- 

 

 

 

                                                          J U D G M E N T 
 
 
1.    This appeal is directed against the impugned judgment 

and decree dated 25/06/03 passed in Title Suit No. 217/97 by the 

Civil Judge (Jr. Divn.) No. 3, at Guwahati. 

 

 2.  Being highly aggrieved and dissatisfied with the impugned 

judgment and decree, the appellants have preferred the instant 

appeal before this Court on the following amongst other grounds:- 

 

3.    For that the learned court below erred in law and facts 

and also misread the evidence on record in passing the impugned 

judgment and decree dismissing the suit of the appellants/plaintiffs, 

for that learned court below failed to consider that the evidence and 

exhibited documents of the  P.W.s have proved the right, title, interest  
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and possession of the plaintiffs over the suit land and while the 

defendant No. 2/respondent Mamata Bhowmik could not prove her 

title and possession over the suit land by examining any neighbouring 

witness in much as the defendant No. 2 also resides 20 K.M. away 

from the suit land, in deciding the impugned judgment and decree 

and thereby passed a wrong judgment dismissing the suit illegally 

which is liable to be set aside, for that the deed of correction is 

executed by Dr. Kutubuddin Ahmed (one of the pattadar) in favour of 

the said defendant No. 2/respondent on 19.7.91 correcting the 

schedule land than that of the schedule of the land mentioned is the 

original sale deed, for that said respondent Mamata Bhowmik despite  

of having permission from GMDA, did not construct the boundary wall 

in much as the said respondent mentioned her holding No. as 3693 in 

respect of the suit land, but could not prove it, which  the learned 

Court below failed to consider in passing the impugned judgment and 

thereby passed the wrong judgment and decree which is liable to be 

set aside.  

 

 4.   Plaintiff’s case in brief is that they are owners and 

possessors of the suit land measuring 2 katha 10 lechas covered by 

dag No. 312 of K.P. Patta No. 107 situated at village Barsajai, which 

the plaintiffs purchased from its original owner/pattadar Md. 

Majibuddin Ahmed by registered sale deed No. 6150/84 dated 

25/5/84 and sale deed No. 4235/85 dated 10/4/85 by delivery of 

possession thereof. On the basis of the said purchase and delivery of 

possession of the suit land, the suit land is mutated in the name of 

the plaintiffs. Plaintiffs claimed that they are possessing the suit  
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land by constructing residential thatched house, cultivating vegetable, 

gardening etc. thereon by paying land revenue thereof regularly since 

1984. Suddenly on 5/3/97 at about 10.30 A.M. the defendant no. 1 

alongwith some other persons came to the suit land and by uttering 

abusive words threatened the plaintiffs asking them to leave the suit 

land. Again on 19/3/97 at about 11.00 A.M. said defendant No. 

1armed with weapon entered into the suit land and broke the 

boundary pillars etc. of the plaintiffs and demanded the suit land. 

Accordingly the plaintiffs filed a case U/S 107 Cr. P.C., registered as 

Case No. 189m/97 against the defendants before the Executive 

Magistrate, which was dropped as per direction of the Hon’ble High 

Court. Hence this suit for declaration of right, title, interest and 

confirmation of possession.  

 

5.  The suit proceeded exparte against the defendant No. 1. 

Defendant No. 2 contested the suit by filing written statement. 

Defendant No. 2 denied the truth of the plaintiff’s case, save and 

accept what are admitted and interalia, stated that the suit is not 

maintainable, the suit is bad for non joinder of necessary parties and 

mis-joinder of parties. It is stated that the suit is false and filed with 

ulterior motive to harass the defendant No. 2 and to grab the valuable 

land of the defendant No. 2. Answering defendant interalia, stated 

that she purchased a plot of land measuring 1 katha 5 lechas covered 

by dag No. 312 of K.P. Patta No. 107 situated at village Barsajai 

under Beltola vide registered sale deed No. 1441 dated 18/3/91 from 

its owner Dr. Kutubuddin Ahmed and subsequently, vide registered 

correction deed No. 6075  dated 19/11/95,  the boundaries of the land  

 

                                                                          Contd..……………… 



 5 

Contd..……………… 

 

mentioned in the original sale deed was corrected and the defendant 

No. 2 claimed that since the date of purchase, on 18/3/91, the 

defendant has been absolutely possessing the said land by correcting 

the wrong in the boundary and by constructing residential house 

thereon. The name of the defendant No. 2has been mutated in the 

revenue record and accordingly jamabandi of the land has been 

corrected in the name of the answering defendant therein. The 

plaintiffs have no right, title, interest and possession over suit land in 

view of grabbing the suit land of the defendant. The plaintiffs are 

trying to disturb the peaceful possession of the answering defendant 

over the suit land ad filed this false suit.  

                                                                                     

6.   Upon the pleadings of the parties, the following issues 

have been framed:- 

 

1. Whether there is any cause of action for the suit ?   

2. Whether the suit is maintainable in its present form ? 

3. Whether the suit is barred by limitation ? 

4. Whether the plaintiffs have any right, title and interest 

over the suit land ? 

5. To what other relief/reliefs are the plaintiffs is entitled 

to ? 

 

7.    During trial both sides have examined as many as 4 

witnesses each and also Exhibited some documents to prove their 

respective cases, who are duly cross-examined by the either side.  

 

 

                                                                            Contd..……………… 



 6 

Contd..……………… 

 

8.  During argument, learned lawyer for the appellants/ 

plaintiffs argued that the appellant’s witness P.W. 4 proved before the 

learned trial court that the plaintiffs are the owner and possessor of 

the suit land they purchased from Ahmed vide sale deed No. 6150/84 

dated 25/5/84 (Ext. 1) and 4235 dated 10/4/85 (Ext. 2) and thereby 

supported the evidence of the plaintiff that they are possessing the 

suit land with houses thereon. P.W.s also proved that the plaintiff on 

17/7/97 got the suit land mutated in their name (Ext. 3). Ext. 6 rent 

agreement also proved that tenant is still thereon over the suit land 

under plaintiff No. 1, which proved that the suit land is under 

possession of the plaintiff, but the learned court below failing to 

appreciate the evidence on record properly dismissed the suit 

illegally, although the defendant who lives far away from suit land, 

failed to prove and identify the suit land and her possession over the 

suit land. Accordingly the learned lawyer for the appellant prayed for 

allowing the appeal setting aside the impugned decree and judgment.  

 

7.   While the learned lawyer for the respondent/defendant 

argued that plaintiffs failed to prove their title and possession over the 

suit land and also failed to prove the sale deeds by leading evidence. 

Moreover, their contention that they have fishery and tenants over the 

suit land is also beyond the pleading and learned lawyer for the 

respondent claimed that actually during the pendency of the suit, the 

plaintiff illegally demolished the boundary wall of the defendant and 

dug the fishery thereon. Learned lawyer for the respondent further 

argued  that  the  defendant  has  proved  her  title  and  possession 

over  the  suit  land  by  proving her sale deed and construction of the  
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boundary wall by her as per permission of the GMDA to that effect. 

As such, the plaintiffs  failed to prove their case, which the learned 

court below considered rightly in passing the impugned judgment and 

decree. Learned advocate for the respondent further submitted that 

impugned judgment and decree is passed rightly, which requires no 

interference. Accordingly the learned lawyer for the respondent, 

prayed for dismissal of the appeal.  

 

10.   As regards the issue No. 4 regarding the title of the 

plaintiff over the suit land, scrutiny of the records and the evidence on 

record reveal that the original owner/pattadar Dr. Kalimuddin Ahmed 

owned 5 (five) bighas of land in suit dag No. 312 under K.P. Patta No. 

107  and out of this land defendant No. 2 Smti. Mamata Bhowmick 

purchased 1 kataha 5 lechas of land from said Dr. Ahmed vide Ext. 

Ka. As per evidence of D.W. 3 Md. Moslebuddin Ahmed, the son of 

said pattadar late Dr. Kalimuddin Ahmed. D.W. 3 also identified 

himself in his evidence as one of the attesting witness of execution of 

Ext. Ka (sale deed) by his said father in favour of Smti. Mamata 

Bhoumick. D.W. 3 also proved the ext. Kha, correction deed 

pertaining to Ext. Ka regarding wrong boundary of Ext. Ka, executed 

by his said father in favour of said Mamata Bhowmick.  

 

11.   In the instant suit, the area and description of the suit land 

is a plot of land measuring 2 kahta 10 lehcas (6.9 Are), covered by 

dag  No.  312 K.P.  Patta No.  107 under Revenue village  –  Borsajai 

(Kerakuchi), under Beltola, Dispur, situated at Ward No. 17 New, 

Guwahati Municipal Corporation.  
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12.   The claim of the plaintiffs is that they purchased land from 

the owner/pattadar Mojibuddin Ahmed (son of Dr. Kalimuddin Ahmed 

vide  registered sale deed No. 6150/84 dated 25/5/84 and 4235/85 

dated 10/4/85. Plaintiff Sri Gopal Ch. Boro (P.W. 1) in his cross, 

stated that he instituted the suit for 2 katha 5 lechas covered by dag 

No. 312, K.P. Patta No. 107.  

 

13.   Ext. A – sale deed No. 1441/91 dated 18/3/91 and Ext. B, 

correction deed No. 6075/95 dated 19/11/95, which shows that 

defendant No. 2 Mamata Bhowmick purchased land measuring 1 

katha 5 lechas From Dr. Kutubuddin Ahmed, S/O Didaruddin Ahmed. 

While sale deed No. 6150/84 dated 25/5/84 Ext. 1, correction deed 

NO. 4235/85 dated 10/4/85 Ext. 2 which shows that the plaintiffs 

Lakhikanta Boro and Gopal Ch. Boro purchased land measuring 2 

katha 10 lechas covered by dag No. 312, patta No. 57 from 

Majibuddin S/O Didaruddin of Lakhtokia, Guwahati.  

 

14.   Perusal of the evidence on record further reveals that as 

per Ext. Ga, order of mutation passed by Revenue Authority in the 

name of defendant No. 2 Mamata Bhowmik and she is given 

possession of land with boundary measuring 1 katha 5 lechas 

covered by dag No. 312 patta No. 107. The evidence of D.W. 4 Sri 

Dalim Gogooi, Town planner shows that on application by said 

Mamata Bhowmik, the GMDA, on verification of the land and after 

completing necessary formalities, issued permission to her to 

construct boundary wall. The evidence  of  said  Mamata  Bhowmik in  

cross shows that she having GMDA permission constructed boundary  
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wall and  Tinchali  over  the land, she purchased, without any 

objection, which the plaintiff broke and destroyed and also 

constructed the fishery there. In cross she further stated that when 

A.S.O. went to the suit land, the plaintiffs never objected to it. As 

such, it is evident that the defendant No. 2 own and possessed 

aforesaid 1 katha 5 lechas of land having boundary. Her evidence 

further shows that the plaintiff’s destroyed her said wall. In this 

respect the evidence in cross of P.W. 1, plaintiff Gopal Boro, is that 

Mamata Bhowmik, defendant No. 2 is having 1 ½ katha of land in 

that plot. His boundary and the boundary of Mamata Bhowmik are 

adjacent. As such, the plianitff admitted that the defendant No. 2, 

Mamata Bhowmik having her said land with a boundary adjacent to 

his boundary, which proves that the land of the defendant No. 2 is 

different from this land as per his own admission.  

 

15.   As regards the identification of the suit land in the plaint it 

is 2 katha 10 lehcas covered by dag no. 312 patta No. 107. While the 

alleged title deed Ext. 1 and correction deed Ext. 2 of the plaintiff 

shows that purchased land is the land measuring 2 katha 10 lechas 

covered by dag No. 312 patta No. 57 (107). From scrutiny of the 

boundary of Ext. 1 and the boundary of Ext. Ka and Kha, it appears 

that the land of defendant No. 2 is situated in the eastern boundary of 

the vendor. While the evidence of P.W. 2 in cross shows that the land 

of Mamata Bhowmik defendant No. 2 is situated to his northern 

boundary. While as per Ext. Ka and Ext. Kha, in the south of the land 

of Mamata Bhowmik, there is proposed road. Moreover, as stated 

above,  although  the  plaintiff filed the suit for land measuring 2 katha  
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10 lechas but in evidence in cross, P.W. 1 stated that he has filed this                                                                     

suit for 2 katha 5 lehcas of land. Apart from the evidence of the P.W. 

1 Gopal Chandra Boro, (plaintiff), the evidence in cross of P.W. 3 Sri 

Bir Singh Boro, is that if the defendant No. 2 Mamata Bhowmik has 

purchased the suit land, he does not know. While, the evidence in 

cross of P.W. 2 Bhagyanath Khaklary, the nephew of plaintiff No. 1 

and also brother of plaintiff No. 2 show that he does not know 

anything about the suit land and boundary of dag No. 312. He also 

does not know how much land is included in dag No. 312 and who 

purchased this land. The evidence, as such of the P.W.s have been 

failed to prove the case of the plaintiff (P.W.1) and apart, plaintiff also 

failed to prove his title, possession and identification of the suit land, 

by adducing any legal or documentary evidence of any official record 

or witness as done by the defendant No. 2 in this case as stated 

herein above. As such, in view of above, I find that the plaintiff failed 

to prove his title and possession over the suit land in much as also 

failed to prove that the suit land is his purchased land.  

 

16.  In view of above, I answer and decide issue No. 4 in 

negative accordingly.  

 

 17.  As regards issues No. 2 and 3 regarding the 

maintainability of the suit and bar of the suit by limitation, it reveals 

from record that nothing specifically pleaded or proved against these 

issues by the defendants. These issues are answered and decided 

accordingly.  
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18.  Similarly as regards cause of action, in my view, it is well 

established that cause of action lies on those bundle of facts, if 

proved will entitle the plaintiff to get the relief and those facts must be 

proved to show a legal right or legal dispute to be gone into trial, but 

in the instant case, in view of the discussion and decision of the issue 

No. 4 above, I am constrained to opine that the appellant/plaintiff has 

miserably failed to establish any cause of action for the suit. Hence I 

answer and decide this issue No. 1 also in negative accordingly. As 

such, the appellant/plaintiff is not entitled to get any relief or decree 

as prayed for. In view of above, issue No. 5 as regards entitlement of 

relief by the plaintiff, in my view plaintiff is not entitled to get the relief 

as the plaintiff failed to establish his case. Hence, this issue is 

answered and decided in negative accordingly. 

 

19.   In view of the foregoing discussion and finding, I hold that 

learned court below passed the impugned judgment and decree 

rightly as per materials available before it, which requires no 

interference.  

 

20.   Accordingly the appeal is dismissed on contest. Parties 

are left to bear their own costs.  

 

21.   Send down the case record of the learned court below 

with a copy of the judgment immediately.  
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22. Given under my hand and seal of this Court on this the 27th  day 

of January, 2011. 

 
 
Dictated and corrected                                           Civil Judge No. 1, 
          By me                                                    Kamrup,Guwahati. 
 
 
Civil Judge No. 1, 
Kamrup, Guwahati. 
 
 


