
Title Suit No. 465/2009

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The 15th day of November, 2011

Title Suit NO 465/2009

 Shri Prabin Chandra Das.........Plaintiff(s)/Petitioner(s)
        -Versus-

Shri Shri Prasanta Kr. Baruah.......................Defendant(s)/Opp. Party(ies)

Title Suit No. 465/2009

Give dated or dates This Suit/Case coming on for final

hearing on 22-09-2011 in the presence of

Mr. Pankaj Kumar Sharma................. Advocate(s) for Plaintiff.
 

Shri Gautam Taku……....................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit for eviction of the defendant/ Tenant from the suit  

premises on ground  of bonafide requirement by the landlord.

            The case of the plaintiff in brief is as follows:-

The  plaintiff  is  absolute  owner  of  a  R.C.C.  Building  of  ground  floor 

measuring 1800 Sq. Ft. situated at Suraj Mukhi Path , Sundarpur , Municipal 

Holding No. 4362, Ward No. 44, Guwahati , standing over a plot of land 

measuring 1 Katha 16 Lechas covered by Dag No. 979 of Patta No. 1 of 

village Japorigogh , under Mouza Beltola in the district of Kamrup.  The 

defendant is a tenant under the plaintiff and resides in the schedule premises 

described  in  the  plaint.  The  plaintiff  and  the  defendant  entered  into  an 

agreement in respect of the suit premises on the 1st day of April, 2005. As 

per the terms and conditions of the said agreement, the defendant would pay 

monthly rent of Rs. 4800/- ( Rupees Four Thousand Eight Hundred) only per 

month, which is payable within seven days of every succeeding month by 

way of cheque or cash. It was further agreed between the parties that that the 

tenency would be expired on 31-03-2007 and after the expiry of the said 

tenancy, the tenant is bound to vacate the suit premises. After expiry of the 

said tenancy term, the plaintiff sought to vacate the suit premises which was 

occupied  by  the  defendant  but  at  the  time  of  expiry  of  the  lease,  the 

defendant requested the plaintiff that his wife got pregnant and as such he is 

unable to vacate the suit premises and thereby requested to stay in the said 

premises at least another one and half years. The plaintiff on humanitarian 

ground and good faith accepted the proposal of the defendant and allowed to 

stay in the said premises without further agreement. That after expiry of the 
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further period the plaintiff in the month of January, 2009 approached the 

defendant to vacate the suit premises but that time too the defendant took 

further more 2(two) to  3(three) months time on the ground that he could not 

find out any suitable rented house in greater Guwahati. The plaintiff further 

stated in the plaint that the tenanted premises is bonafide required by the 

plaintiff  for  his  own  and  family  members  because  of  the  fact  that  the 

plaintiff is going to solemnize the marriage ceremony of his 2nd Son. It is 

also stated tha the plaintiff is a retired employee. It is submitted in the plaint 

that  on 10-07-2009 the defendant  suddenly entered into the house of the 

plaintiff and produced two copy of treasury challan wherein it is reflected 

that one Dr. Bharati Deuri Baruah deposited the house rent in favour of the 

plaintiff before the Hon’ble Court . It is further reflected that the house rent 

for the month of June, July and August , 2009 has been deposited in the 

court. The said Dr. Bharati is not a tenant under the plaintiff. It is therefore 

prayed by the plaintiff that a decree for eviction of the defendant from the 

schedule  premises  and  to  hand  over  the  peaceful  possession  of  the  suit 

premises to the plaintiff , and for a decree of recovery of arrear rent of Rs. 

19,200/- along with future rent till eviction along with interest and cost of 

the suit.                    

           The defendant appeared after receiving summons and filed written 

statement. The case of the defendant is that the defendant is not a tenant 

under  the  plaintiff.  The  wife  of  the  defendant  namely  Dr.  Bharati  Deuri 

Baruah is a tenant under the plaintiff. She has been depositing the house rent 

in the court It is prayed by the defendant that the suit be dismissed with cost. 
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                Upon the pleadings of both the parties and the documents  

submitted, the following issues were framed by my predecessor. 

Issues:-

1) Whether there is any cause of action for this suit?

2) Whether the defendant is a defaulter?

3) Whether the suit premises is required by the plaintiff for his personal 

use?

4) Whether the plaintiff is entitled to get arrear rent?

5) To what relief/ reliefs the parties are enitled to?

Additional issue

6) Whether Dr. Bharati Deuri Barua is a tenant of the plaintiff?

              I have gone through the pleadings of both the parties, the evidence 

on  record  and  perused  the  relevant  documents  and  also  considered  the 

submissions made by the learned counsels, along with the written argument 

submitted by both the sides.

 

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

ISSUE NO. 1 :- 

             With regard to the cause of action, the Hon'ble Apex Court in  

Kunjan  Nair  Sivaraman  Nair  Vs.  Narayanan  Nair  and  Ors.  reported  in 

(2004) 3 SCC 277 held at para 16 as thus :
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"the expression 'cause of action' has acquired a judicially settled meaning. 

In the restricted sense 'cause of action' means the circumstances forming 

the infraction of the right or the immediate occasion for the action. In the 

wider sense, it means the necessary conditions for the maintenance of the 

suit,  including  not  only  the  infraction  of  the  right,  but  the  infraction 

coupled with the right itself. Compendiously the expression means every 

fact which would be necessary for the plaintiff to prove, if traversed, in 

order to support his right to the judgment of the Court.”

                In the present case before us the plaintiff narrated a bundle of 

facts in his pleadings. It is stated therein that  the defendant is a tenant 

under the plaintiff  and that the defendant has defaulted in payment of 

house rent of the suit premises and the suit premises is bonafide required 

by the plaintiff,  which is also a ground for eviction of the tenant and 

which has to be established by the plaintiff to get relief in the suit.  On 

the other hand the defendant in his written statement submitted that he is 

not  a  tenant  under  the  plaintiff  and  his  wife  in  the  tenant  under  the 

plaintiff and she has been depositing the rent. 

                   So, in my opinion there is cause of action for the suit. Tis 

issue is decided in affirmative.

Now I am taking up issue No. 6  for consideration.

Issue No. 6: Whether Dr. Bharati Deuri Barua is a tenant of the plaintiff?

In this respect DW1, Shri Prasanta Kuma Baruah  in his examination in 

chief stated that defendant is not a tenant  under the plaintiff. The wife of 

the defendant  namely  Dr.  Bharati  Deuri  Baruah is  a  tenant  under  the 

plaintiff. 
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                 On the other hand during the cross examination of DW1, he 

stated that he stays at the premises of the plaintiff and that he had entered 

into an agreement with the plaintiff to stay at the suit premises. But after 

the lapse of the earlier agreement , his wife became the tenant of the suit 

premises. He stated the year of the agreement to be 1997. But he clearly 

stated that he did not know if any agreement was entered into between 

his wife and the plaintiff. Moreover he also stated that he did not submit 

any  document  to  show  that  his  wife  is  paying  any  rent  of  the  suit 

premises.

                Coming to the first substantial question of law, it is essential to  

bear in mind that the defendant had admitted that he had entered  into an 

agreement of tenancy with the plaintiff..  The only difference between the 

assertions of the two contesting parties was that while the plaintiff claimed 

that plaintiff and the defendant entered into an agreement in respect of the 

suit  premises  on the 1st day  of  April,  2005.  ,  the DW1,Shri  Prasanta  Kr 

Baruah stated that the said agreement was entered in the year 1997.

Pw1 exhibited the following document in this respect:-

Exhibit 4 is the Lease Deed dated 01-04-2005.

In this respect Section 101 of the Indian Evidence Act is gone through which 

reads as follows:-

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
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bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. "

                     In terms of the aforesaid provision, the burden of proving of  

fact lies with the party who substantially asserts the affirmative issues and 

not the party who denies it. This burden of proof never shifts although the 

onus of proof may shift. Drawing the distinction between burden of proof 

and onus of proof, the Apex Court in  Addagada Raghavamma and Anr. 

Vs. Addagada Chenchamma and Anr. , reported in AIR 1964 SC 136 

held that the burden of proof lies upon a person who has to prove the fact 

and which never shifts. However, the onus of proof shifts. Such shifting of 

onus is a continuous process in the evaluation of evidence. 

                The pleadings of the defendant points to the fact that it  is the 

defendant who tried to establish that Dr. Bharati Deuri Baruah, who is his 

wife is a tenant under the plaintiff.  So, the burden of proof lies with the 

defendant.  But  the  defendant  failed  to  adduce   any  proof  whether 

documentary or otherwise to show that there was any agreement of tenancy 

between Dr. Bharati Deuri Baruah and the plaintiff.

Hence this issue is decided in negative.

ISSUE nO. 3:-

This issue relates as to whether the suit premises is required by the plaintiff 

for his personal use.

The  plaintiff  in  his  pleadings  stated  that  that  the  tenanted  premises  is 

bonafide required by the plaintiff for his own and family members because 
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of the fact that the plaintiff is going to solemnize the marriage ceremony of 

his 2nd Son. 

 

       The plaintiff witness, PW1 stated in his examination in chief that his 

elder son, Shri Ankur Chand Das  is at present serving and living at Mumbai 

with his wife and is 2 ½ Year Son .  For some official  duty he is out of 

Mumbai and for the better education and facility of his son, they decided to 

shift to Guwahati. The daughter in law and the grandson of the plaintiff are 

presently  staying  at  their  mother’s  house  at  Bamunimaidan,  Guwahati. 

Moreover the marriage of their second son are to be solemnized. Hence the 

suit premises are required for the use pf the plaintiff.

               Going through the pleadings of the plaintiff it is sent that the need 

of the suit premises for the use of the residing of his daughter in law and 

grandson is not pleaded in the plaint. This is a new fact which is first stated 

in the evidence on affidavit of PW1. In a Civil Suit the parties must confine 

to their pleadings and a party cannot lead such evidence which will take the 

other party by surprise. Moreover no evidence is adduced to prove the same, 

except the assertion of the same by PW1. 

               Moreover  during the cross examination, PW1 stated that his 

youngest son is residing at London. 

             In Madhurilata Devi -Vs-Gourapada Basak, AIR 1985 NOC 18 

(Gauhati ) it was held that the word "bonafide:1 refers to honest intention. 

The word "require" contains within its ambit something more than a mere 

desire. It has an element of need in it. If a person really and genuinely needs 

something  he  will  be  said  "to  require"  that  thing.  The  words  "bonafide 

requires,"  therefore,  connotes  that  the  landlord  genuinely,  pressingly  and 

honestly needs the premises in question for his use.
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 Hence  as   discussed  above  as  to  the  meaning  of  the  words  "bonafide 

requirement" it can certainly be said that the plaintiff has failed to discharge 

his burden in making out a case relating to bonafide requirement. Even if it 

is assumed that the second son of the plaintiff will get married soon, the 

plaintiff has failed to adduce evidence to the fact as to whether he with his 

wife  will  be staying in the suit  premises thereafter  or  as  to how the suit 

premises is required for the use of his son after his marriage.

 In view of above ,  the plaintiff failed to prove bonafide requirement of the 

suit premises so as to evict the defendant from the suit premises. Hence this 

issue is decided in negative.

Issue no. 2  and issue No. 4 : Whether the defendant is a defaulter and 

whether the defendant is liable to pay the arrear rent?

PW1 stated in his evidence on affidavit that on 10-07-2009 the defendant 

suddenly entered into the house of the plaintiff and produced two copy of 

treasury challan wherein it is reflected that one Dr. Bharati Deuri Baruah 

deposited the house rent  in  favour  of  the plaintiff  before the Hon’ble 

Court . It is further reflected that the house rent for the month of June, 

July and August , 2009 has been deposited in the court.

PW1 further stated  in his examination in chief that the plaintiff  filed 

application  before  the  Civil  Judge  Junior  Division  No.  1  for  the 

withdrawal  of  the  said  deposited  amount  of  Rs.  15,000/-  and  Junior 

Division No. 1 , Kamrup, Guwahati issued a letter to the treasury officer , 
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Kamrup Guwahati with subject payment of refund vouncher  , dated 08-

01-2010 for the said amount only to the plaintiff. But the treasury Officer 

, Kamup issued an objection letter whereby it is found that as per treasury 

record amount not found deposited against Challan No. 9/15835 in Misc 

N.J.Case No. 6831/09. 

Pw1 exhibited the following documents in this respect. 

1. Exhibit 4 is the Lease Deed dated 01-04-2005.

2. Exhibit 5 is the letter dated 08-01-2010 from Learned Munsiff No. 

1, Kamrup to the Treasury Officer.

3. Exhibit 8 is the Treasury objection letter issued by the Treasury 

Officer , Kamrup Guwahati dated 11-01-2010.

A  plain  reading  of  the  plaint  points  that  the  plaintiff  has  prayed  for 

recovery of arrear of Rs.  19,200/- i.e. for 4 months. , In other words the 

plaintiff is silent as to recovery or non payment of rent in respect of suit 

premises prior to  May, 2009. Exhibit 5 which is the Treasury objection 

letter issued by the Treasury Officer , Kamrup Guwahati dated 11-01-

2010  clearly  indicates  that  the  said  amount  of  Rs.  15,000/-  is  not 

deposited as a result  of which payment was not made to the plaintiff. 

Moreover the defendant has failed to prove by any way that the rent for 

the month of June, July, August and September, 2009 was paid to the 

plaintiff in any manner though it is admitted position on his part that he is 

presently residing in the suit premises belonging to the plaintiff. Rather 

the deendant denied the landlord tenant relationship. Thus it is seen that 

the  defendant  is  availing  the  benefit  of  residing  in  the  house  of  the 
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plaintiff on one hand  and on the other hand he is admittedly not paying 

any rent  on the plea that he is not a tenant under the plaintiff.

In view of above discussion, I am of the opinion that the defendant is a 

defaulter and he is liable to pay the arrear rent.

Issue No. 5

This issue relates as what relief/ reliefs the parties are enitled to.

In view of my findings in issue No. 2,  and 4,  the plaintiff is entitled to get a 

decree. The  defendant is held to be a defaulter in payment of rent. It  is 

crystal  clear  that  a  tenant  is  deemed  to  be  under  all  liabilities  as  such 

payment of rent etc. in accordance with law all along if he wants to avail the 

protection granted by a rent control legislation. The protection granted to a 

tenant cannot be one way traffic. If he wants to enjoy certain privileges or 

benefits, the corresponding duty/obligation thrust on him by the legislature 

must be performed/discharged by the tenant.

                  Hence the plaintiff is entitled to get the possession of the suit  

premises  by  evicting  the  defendant,  and any  person  claiming  under  him 

from the schedule premises. The defendant shall deliver the Khas possession 

of the suit premises  to the plaintiff within a period of two months from the 

date of decree.

So far as arrear rent is concerned, plaintiff is entitled to recovery of arrear 

rent of Rs. 19,200/-along with recovery of future rent.    So far as the interest 

is  concerned,    the  changing  economic  scenario  in  the  country  and  the 

constant downfall of the rate of interest in the banking institutions, which 

presently hovers around 5 per cent is taken into consideration.     Interest is 
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paid to a person by way of compensation for depriving him of money to 

which he is legitimately entitled. In the instant case, considering the above 

aspect , it is held that the plaintiffs  are entitled to recover with interest @ 

8% on the arrear and future rent. No compensation allowed.

ORDER

The suit is decreed on contest with cost.

The plaintiff is entitled to get the possession of the suit premises by evicting 

the  defendant,  and  any  person  claiming  under  him   from  the  schedule 

premises.  The  defendant  shall  deliver  the  Khas  possession  of  the  suit 

premises  to the plaintiff within a period of two months from the date of 

decree.

The plaintiff is also  entitled to recovery of arrear rent of Rs. 19,200/-along 

with recovery of future rent with interest @ 8% till realization. 

 Prepare decree accordingly.

                Given under my hand and seal of the court on this the 15th day of 

November ,2011.

                                                                     Mrs Audri Bhattacharyya,

                                                                  Munsiff No. 2, Kamrup.

Typed by me:

  Mrs Audri Bhattacharyya,

  Munsiff No. 2, Kamrup.
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Appendix

      List of Plaintiff witness:

PW1 Shri Prabin Chandra Das

List of witness of the defendant

i) DW1,  Shri Prasanta Kumar Baruah

List of documents filed by plaintiff :-

i) Exhibti 1 is the copy of sale deed dated 16-06-1987.

ii) Exhibit 2 is the copy of Mutation order dated 15-09-1987.

iii) Exhibit 3(1) is the No objection certificate issued by G.M.C. dated 

01-11-1998 for construction of the house.

iv) Exhibit 4 is the Lease Deed dated 01-04-2005.

v) Exhibit 5 is the letter dated 08-01-2010 from Learned Munsiff No. 

1, Kamrup to the Treasury Officer.

vi) Exhibit 6 is the draft/ Banker’s Cheque dated 08-01-2010.

vii) Exhibit 7 is the Bill No. 69 dated 08-01-2010.

viii)

ix) Exhibit 8 is the Treasury objection letter issued by the Treasury 

Officer , Kamrup Guwahati dated 11-01-2010.

                                                            Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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