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      J U D G M E N T  

 

 

 This Title Appeal has been preferred against the 

impugned judgment and decree passed on 23-12-05 by Sri 

M.N. Saikia, learned Civil Judge (Sr. Div.), No.3, Kamrup, 

Guwahati in Title Suit No. 174/03 for decreeing the suit in 

favour of Defendants/ Respondents. 

 



 2 

 The plaintiff case in brief is that Plaintiff Sri Nemichand 

Gangwal is a tenant under Sri Mishrilal Bakliwal in respect of 

a portion of the building known as “Amar Bhawan” situated 

at A.T.Road, maligaon, Guwahati. It is stated that on the 

instigation of the land lord on 17-07-1981 the electric line of 

plaintiff was disconnected by the A.S.E.B./Defandant. But in 

pursuance of order of learned Executive Magistrate on 18-

07-1981, the plaintiff furnished indemnity bond to the 

Defendant/A.S.E.B. to make payment of all dues and for 

paying monthly bills submitted by the Defendant/A.S.E.B. in 

respect of charges for consumption of energy as per reading 

of meter to be installed at the premises of plaintiff. A new 

connection was given to the plaintiff in his name and the 

supply of electricity was resumed. In the meantime 

Defendant/ A.S.E.B. sent bills for the period from 24-07-

1981 to 19-09-1986 charging Rs. 5/- per day for 63 months 

for Rs. 9604.99/-. Though plaintiff sent a letter for 

correction of bills but the same was not corrected and no 

payment was made. Subsequently another bills dated 02-

07-1986 was again sent to plaintiff with effect from 29-07-

1981 to 30-03-1987 for Rs. 45,671/-. The plaintiff expressed 

his desire before A.S.E.B. to make the payment according to 

the meter reading after that no electricity bills was sent to 

plaintiff. Then Defendant No.2 served a notice Under Section 

24(1) of the Indian Electricity Act, 1970 threatening the 

plaintiff with disconnection of line if Rs. 45,671/- is not paid 

within 7 days  from the date of service of notice. The 

plaintiff stated that there is no reason to service of notice at 

the belated stage since the bill of Rs. 45,671/- was rightly 
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disputed at the relevant time; and there is no question that 

the plaintiff has to be deprived of such facilities. According 

to the plaintiff notice dated 23-06-81 is barred under Article 

14 and 15 of the Limitation Act R/W Section 60-A of Indian 

Electricity (Supply) Act, 1948. It is prayed by plaintiff of 

declaration that the claim of Rs. 45,671/- is barred and 

supply of electricity can not be disconnected by the 

Defendant/A.S.E.B. 

 

 The Defendant/A.S.E.B. has contested the case by 

filling written statement and denied most of the averments 

made by the plaintiff against them. The Defendant 

contended inter-alia that there is no cause of action and the 

suit is not maintainable in its present form. It was further 

raised that the suit is barred by resjudicata  in view of the 

order dated 01-11-99 passed by the learned Civil Judge (Jr. 

Div), No.1, Guwahati in T.S. Case No. 183/08. It is stated by 

defendant that regarding to the dispute of the bill the 

plaintiff would have been preferred an appeal before the 

Asstt. Chief Engineer (Commercial) A.S.E.B. It is further 

submitted by defendant that the court has no jurisdiction 

within the meaning of Section 9 of the C.P.C. It is prayed 

that the defendant is entitled to get the entire bills amount 

from the plaintiff and for above mentioned ground the suit is 

liable to be dismissed.  

 

 Upon pleadings the following issues were framed by the 

learned Trial Court:- 
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1. Whether the suit if properly valued and proper 

court fees has been plain thereon? 

2. Whether the suit is barred by res-judicata? 

3. Whether the notice of disconnection dated 23-06-

98 is illegal and void? 

4. Whether the plaintiff is liable to pay the bill 

amount of Rs. 45,671/-? 

5. Whether plaintiff is entitled to any relief as prayed 

for? 

6. What other relief/reliefs the parties are entitled 

to? 

 

During the trial stage the plaintiff has submitted 

evidence on affidavit and defendant has cross examined the 

PWs. Defendant has not filed any evidence on affidavit. After 

hearing both sides learned counsels the trial court passed 

the judgment by dismissing the case of plaintiff and passed 

necessary order in favour of Defendant/Respondent.  

 

Being highly aggrieved and dissatisfied with the 

judgment and decree, appellant/plaintiff has preferred the 

instant appeal praying for setting aside the judgment and 

decree of learned trial Court mainly on the ground that 

learned trial court erred both in law and fact in passing the 

impugned judgment. Appellant further raised that learned 

trial court while deciding the Issue No.3 and 4 has not 

discussed the evidence on record adduced by plaintiff. It is 

also mentioned that learned trial court has misinterpreted 

and misapplied the judgment of Hon’ble Supreme Court  in 
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the instant case as such, the impugned judgment and 

decree is liable to be set aside.  

 

 Learned counsel for appellant/ plaintiff side stated 

that the impugned notice dated 23-06-98 is barred under 

Articles 14 and 15 of the Limitation Act, 1963 R/W Section 

60-A of the Indian Electricity (Supply) Act, 1948. it is further 

submitted by the learned counsel that in view of the said 

position of law, the respondents are not entitled to recover 

the said alleged dues after expiry of three years, so the 

notice dated 23-06-98 is liable to be declared illegal and 

void. 

 

I have gone through the argument submitted by 

learned advocates appearing for both the parties and also 

gone carefully through the entire materials on record 

including judgment dated 23-12-05. 

 

Now let me examine and appreciate the entire legal 

evidence on record along with documentary evidence to see 

whether the learned lower court was justified in decreeing 

the suit in favour of Defendant/Respondent.  

 

 : Discussion, Decision & Reasons thereof: 

 

   

 In the T.S. Case learned lower court decided the Issue 

No.1 in favour of the plaintiff, because the issue is not 

pressed by the Defendant/Respondent. The plaintiff also has 
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paid court fees of Rs. 2198/- on 29-06-98 in the Court of 

learned Civil Judge (Jr. Div) No.1, Guwahati.  Issue No.2 is 

decided in negative. The principle of res-judicata is not 

attracted in the present suit as it is alleged previously suit 

was not finally heard and disposed of in the court of the 

learned Civil Judge (Jr. Div), No.1, Guwahati.  

 

 Then Issue No.3 is decided negatively by learned court 

below. It was a matter of notice (Ext-4) issued by the 

Defendant/Respondent to the appellant/plaintiff. By this 

notice Defendant/Respondent stated that if the 

plaintiff/appellant failed to pay Rs. 45,671/- within 7 days 

from the date of service of the notice then Defendant/ 

Respondent will disconnect the electric supply as per 

provision of the Act. Appellant/plaintiff submitted the 

electricity disputed bills which are Ext-2 and Ext-3. Ext-2 is 

the bill for Rs. 9604.99/- for the period of 63 months with 

the charge of Rs. 5/- per day. Ext-3 is the bill for Rs. 

45,671/- w.e.f. 29-07-81 to 30-06-86. It is found that Ext-3 

bill has covered the period mentioned in the Ext-2 bill. It 

appears that plaintiff/appellant has deposited Rs. 11,418/- 

vide letter dated 03-12-99 (Ext-6) as per order of the court. 

The paid amount of Rs. 11,418/- is the 25% of the amount 

of Rs. 45,671/- mentioned in the bill (Ext-3).  

 

 From the documents submitted by the parties it seems 

that Defendant/Respondent supplied electricity on the purely 

temporary basis as per order passed by the learned 

Executive Magistrate, hence fixed charge was levied on the 
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plaintiff as per then existing terms and conditions of 

Electricity Act. The appellant raised objection alleging that 

the bills (Ext-2 and 3) were without authority and appellant 

did not make any payment of the bills (Ext-2 & 3). The 

appellant/plaintiff vide Ext-9, letter requested the Asstt. 

Executive Engineer to submit correct bill at earliest for 

payment and also requested install a new meter. 

 

 Learned counsel for Defendant/ Respondent has argued 

that appellant ought to have filed an appeal before the 

Assistant Engineer (commercial), A.S.E.B. challenging the 

disputed bills as envisaged under the terms and conditions 

of electricity act. It is admitted by appellant/plaintiff in his 

cross examination that he did not prefer an appeal before 

the appellate authority. From the petition and the evidence 

of appellant it seems that plaintiff has not approached for 

the appellate authority for the statutory remedy. It is raised 

by learned counsel for respondent/defendant that as per 

provision of Clause (g) of the terms and condition of supply 

U/S 26(6) of the Indian Electricity Act, where any dispute 

arises or whether any meter is not found correct, then 

matter shall be decided by the senior Electrical Inspector.  

 

 From the evidence of plaintiff/appellant and from the  

submission of the learned counsel for appellant it is admitted 

position that defendant/A.S.E.B. had given a new connection 

to the plaintiff/ appellant and appellant also paid the bill 

upto the month of March, 1986. It is also apparent from the 

record that two bills i.e. Ext-2 and Ext-3 received by 
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appellant which has not been paid by appellant alleging that 

these bills are sent without authority. The learned counsel 

for Defendant/A.S.E.B. pointed out that the bills were sent 

to appellant as per provision of terms and condition of the 

Indian Electricity Act. After being aggrieved upon receiving 

these bills, the appellant ought to have approached before 

the appellant authority for relief. Further it appears that the 

prayer of plaintiff was not for declaration that disconnection 

notice sent by the A.S.E.B./Respondent is void and illegal. It 

appears from the evidence of PW/Plaintiff that he has not 

stated that alleged bills were prepared on the basis of meter 

reading. From the facts of case it seems that plaintiff never 

availed the statutory remedy before the appellate authority. 

Appellant should have instituted the suit against Defendant/ 

A.S.E.B. in respect of bills against the direction of A.S.E.B. 

to ask him to pay the bill amount within 7 days and failing 

which the line will be disconnected as per Section 24(1) of 

the Indian Electricity Act. 

 

 After going through the entire record it seems that the 

judgment passed by the learned trial it was held that the 

plaintiff has not prayed and made no declaration in his suit 

to the effect that the bills (Ext-2 & 3) are illegal and void. It 

is further observed that for non-payment of bills the 

defendant/ respondent has right to issue notice (Ext-4) of 

disconnection of electricity line. As the Ext-2 and Ext-3 

which are most important issue of this case, have not been 

declared as illegal and void in the prayer of appellant. In my 

considered view the learned trial court has rightly decided 
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the Issue No.3 in favour of the defendant and against the 

plaintiff.  

 

 Lastly in the Issue No.4 it was decided by the learned 

trial court that appellant/plaintiff is liable to pay the amount 

of Rs. 45,671/- and it was also held that the plaintiff is liable 

to pay the bill (Ext-3). It is apparent from the above 

observation and discussion of the case that plaintiff in his 

plaint and evidence on affidavit did not mention anything 

how the bills were sent to him without any authority. The 

appellant inspite of his best effort has not been able to prove 

that he is not defaulter in payment of electricity bills issued 

against his meter for which reason learned lower court held 

that the plaintiff/ appellant is liable to be paid the bill 

amount as prescribed by the respondent/A.S.E.B. as per 

Indian Electricity Act.  In fact the appellant/plaintiff has filed 

the suit for restraining the defendant/A.S.E.B. from 

collecting electricity dues without first availing the statutory 

departmental remedy of appeal. In view of the above 

findings and foregoing issues it seems that learned court 

below has rightly decided those issues and arrived at legally 

correct findings.  

 

 Considering above facts and circumstances and for the 

interest of justice the appellant may be treated as regular 

consumer of electricity board subject to his payment of all 

arrear pending bills after correction if any of the bill issued 

by A.S.E.B. The decretal arrear dues shall be adjusted  
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against the amounts already deposited in A.S.E.B. by the 

appellant. However both the parties have submitted at the 

time of hearing that recently the LAEDCL has started to bill 

the appellant as a regular domestic consumer.  

 

     : O R D E R : 

 

 In the light of above discussion the appeal is dismissed 

on contest without cost. The decretal arrear dues in respect 

of the payment of electric bill against the meter of 

appellant/plaintiff shall be liable to pay by the appellant 

within three months from the date of order. Accordingly the 

impugned judgment and order dated 23-12-05 is upheld. 

 

 Prepare the appellate decree accordingly.  

 

 Send back the lower Court case record to the learned 

trial court with a copy of this judgment.  

 

 Given under my hand and seal of this court on this 28th 

day of February, 2011. 

 

Dictated & Corrected by me 

 

 

  ( M. Rongpi)         (M. Rongpi) 

Addl. District Judge          Addl. District Judge 

Kamrup: Guwahati           Kamrup: Guwahati  
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