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1. The  instant  case  originates  from  the  chargesheet  no.3/2004 

dt.7.1.04 submitted by the CBI following investigation made 

in two cases, i.e., R.C.case no.5/E/2001-Cal and no.6/E/2001-

Cal which were registered by the CBI on transfer of the Paltan 

Bazar P.S. Case no.199/98 and no.202/98 respectively.  These 

two Paltan Bazar P.S. case no.199/98 and no.202/98 were filed 

on 6.4.98 by Sh. N. N. Barkakaty, the then Chief Executive 

Director,  Assam  State  Co-operative  Agriculture  &  Rural 

Development Bank (ASCARD) Ltd., Guwahati by way of two 

separate FIRs.  

2. The  allegations  leveled  in  both  the  FIRs dt.6.4.98 filed by Sh. 

N. N. Barkakaty are that while Sh. Pahar Khan was working 

as General Manager i/c and Sh. Khireswar Saikia was working 

as  CED  i/c  of  the  ASCARD   bank   then  they  had 

recommended for sanction/payment of the balance amount of 

Rs.1,48,617/- along with another amount of Rs.1,01,935/- for 

additional  work   totaling   an  amount  of   Rs.2,50,552/-  in 

favour of Sh. Monoj Kr. Prithani and Sh. Sanjeev Kr. Prithani, 

the partners of the firm namely M/S Brahmaputra Consortium 

for  boring  of  a   deep tubewell  which  was  done  irregularly 

though no work order was issued for that  and thereby they 

had misused  bank fund, embezzled  the bank money and were 

involved in excess payment causing loss to the bank.  The CBI 

investigated the  case and during the course  of  investigation 

recorded the  statements  of  the  witnesses  and seized several 

documents.  Subsequently, on completion of  the investigation 

and  having  found   materials  chargesheet  was  submitted 

against accused  Khireswar Saikia,  Pahar Khan,  Imran Shah, 

Manoj  Kr.  Prithani  and Sanjeev Kr.  Prithani  U/S 120B/409 

IPC  and  U/S  13(2)  r/w  13(1)(c)  of  theP.C.Act,1988. 

According to   the chargesheet, it has been disclosed during 

investigation  that  after  construction  of  new  building  at 

Guwahati, the ASCARD bank wanted to have a  deep tubewell 

for supply of water and in this connection the bank called for 
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tender  and  two  companies,  namely,  M/s  Water  Flow 

Corporation and M/s Brahmaputra Consortium  applied with 

their  respective  quotations  and  the  quotation  of  M/s 

Brahmaputra Consortium was finally approved by Sh. Imran 

Shah  on  23.5.95.   Thereafter  a  work  order  was  issued  in 

favour of M/s Brahmaputra Consortium under the signature of 

Sh. N.C. Kalita, the then CED (i/c).  As per work order, the 

cost of the project was Rs.1,83,500/-.  On the request of the 

firm  an  amount  of  Rs.1,03,500/-  was  paid  as  advance  as 

approved by Sh. Imran Shah.  The chargesheet also discloses 

that  Sh.  Dewan  Hyder  Ali  had  prepared  the  final  bill  for 

Rs.2,80,130/- and recommended for payment of Rs.1,48,617/- 

after deducting the advance for Rs.1,03,500/- already paid and 

Rs.28,013/- being 10% of the total cost as security deposit.  In 

his report  the site engineer reported that an additional work of 

boring  of  20.73  meters  was  done  in  order  to  get  sufficient 

water  flow  and  that  is  why  he  had  recommended   for 

sanctioning   of   Rs.2,80,130/-  and  actual  payment  of  Rs. 

1,48,617/- as aforesaid.  It has been stated in the chargesheet 

that  the  aforesaid  note  of  Pahar  Khan  for  sanction  of 

Rs.1,48,617/- was further recommended by Sh. N.C. Kalita, 

CED i/c, vide his note dt.29.7.95 on the same ground.  But 

before actual payment made to the contractor  Pahar Khan suo 

moto initiated an another note, vide 64N dt.8.3.96 in which he 

had  erroneously  mentioned  that  payment  for  Rs.2,80,130/- 

was made.  He further mentioned in the said note that the site 

engineer has reported that another additional work of boring of 

70.30 meters at the rate of Rs.1450/- per meter was done in 

order  to  get  sufficient  water  and  therefore  he  had 

recommended for payment of Rs.2,50,552/-.  Khireswar Saikia 

also recommended for payment of Rs.2,50,552/- on the similar 

grounds vide notesheet dt.11.3.96.  Subsequently on 30.3.96 

Pahar Khan had again recommended for payment of aforesaid 

amount and Imran Shah also recommended the same without 

verifying the  supportive  documents  with regard  to  claim of 
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additional  work  and the  same was  finally  approved by Dr.

(Mrs.)  Hemoprava  Saikia  on  30.3.96.   It  is  stated  in  the 

chargesheet that the final bill submitted by Dewan Hyder Ali 

was to the extent of Rs.1,48,617/- after deducting advance and 

security deposit and not Rs.2,50,552/-.  The boring of 70.03 

meters has not been reflected in the final bill and Pahar Khan 

and  Khireswar  Saikia  had  dishonestly  mentioned  in  the 

notesheet about the said additional work to which there was no 

corroborative  evidence  or  record.   It  has  revealed from the 

investigation that Sanjeev Kr. Prithani and Manoj Kr. Prithani 

are the partners of M/S Brahmaputra Consortium which was 

paid advance payment of Rs.1,03,500/- by cheque dt.30.5.95 

and  second  cheque  dt.8.4.96  for  Rs.2,45,541/-.  It  has  been 

alleged in the chargesheet that Khireswar Saikia, Pahar Khan, 

Imran Shah, Manoj Kr. Prithani and Sanjeev Kr. Prithani had 

conspired together and in pursuance of the same, the excess 

payment  of  Rs.96,924/-  was  made  to  M/S  Brahmaputra 

Consortium causing thereby wrongful  loss  to  the  ASCARD 

bank  and  corresponding  wrongful  gain  to  the  said  accused 

persons.

3. In due course, upon appearance of the accused persons, formal 

charges  U/S  120B/420  IPC  was  framed  against  Khireswar 

Saikia,  Pahar  Khan,  Imran  Shah,  Manoj  Kr.  Prithani  and 

Sanjeev Kr. Prithani.  Formal charge U/S 13(2) r/w 13(1)(c) of 

P.C. Act,1988 was framed against  accused Khireswar Saikia, 

Pahar Khan and Imran Shah.  The charges having been read 

over and explained all the accused persons pleaded not guilty 

and claimed to be tried.

4.1 Now, in the present case the points to be decided are :- whether 

all the abovementioned five accused persons entered into a criminal conspiracy 

during the period from 1995 to 1996 in respect of installation (boring) of deep 

tubewell in the office of the ASCARD bank, Guwahati and fraudulently and 

dishonestly sanctioned and made excess payment to the contractors from the 
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fund of the bank causing wrongful loss to the bank and corresponding wrongful 

gain to themselves ?

4.2 Whether  all  the  accused  persons  thus  had  fraudulently  and 

dishonestly cheated the ASCARD bank as well as the Govt. of Assam in respect 

of  an amount  of  Rs.96,924/- belonging to the fund of  the bank,  by way of 

causing such amount to be sanctioned and paid to two contractors, i.e. Manoj 

Kr. Prithani and Sanjeev Kr. Prithani falsely showing some length of excess 

boring of deep tubewell  and thereby caused wrongful loss to the Govt.  and 

bank?

4.3 Whether accused Khireswar Saikia, Imran Shah and Pahar Khan 

being  the  public  servants  committed  criminal  misconduct  by  abusing  and 

misusing their official powers and positions as such public servants and had 

dishonestly committed criminal breach of trust  in respect of the payment of 

excess amount belonging to the bank over which they had entrustment/control 

being the public servants and also had allowed the co-accused contractors to 

misappropriate the amount as such or otherwise convert for their own use as 

public servants.?

5. In  support  of  the  case  the  prosecution  has  examined as  many  as  13 

witnesses including the I/O.  The defence side has examined none.  The 

statements of the accused persons were recorded U/S 313 Cr. P.C..  I 

have gone through the entire evidence on record and also have heard the 

arguments of both sides.  During  the course  of  argument the ld. Special 

PP   for  the  CBI   has  submitted  that  it  has  been  established  beyond 

reasonable doubt  that  the  accused  persons  namely   Khireswar Saikia, 

Imran  Shah  and  Pahar  Khan   entered   into  conspiracy   with   other 

accused  persons and in pursuance of the said conspiracy  made excess 

payment to the contractor in respect of boring  of deep tubewell in the 

campus  of  ASCARD  bank  and  thereby  caused  wrongful  loss  to  the 

ASCARD  bank and wrongful gain to themselves. On the other hand the 

ld.  Counsel  appearing  for  accused Imran Shah  has   submitted   that 

Imran Shah had recommended the payment subject to certain conditions 

and he can not be made responsible for making final  payment since after 

30.03.96 the  file  concerning boring  of  deep tubewell   never  came to 

Imran Shah for further suggestion.  The ld. Counsels appearing for Imran 
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Shah and other accused persons have denied the allegations that there 

was any conspiracy and/or any excess payment was made towards the 

boring of deep tubewell. It has been argued by the ld. Counsels for the 

accused that   the  prosecution  has  failed  to  produce  the  measurement 

book  to  show  the  details of the boring done for installation of deep 

tubewell.  According  to  the  ld.  Defence  counsels  the  prosecution  has 

miserably  failed  to   prove  the  allegations  and  as  such  the  accused 

persons are entitled to acquittal.  Let us now discuss the  evidence below 

to see whether  the  Prosecution  has  succeeded  to  bring home the 

charges brought  against  the  accused  persons. 

6. PW-1,  Sh .Apurba  Ch.  Goswami  has  stated  that  Ext.2  is  the  cheque 

bearing no.180730 pertaining to Assam Co-operative Apex Bank Ltd. 

ASCARD bank was maintaining their account in the Apex Bank.  It is 

stated that the aforesaid cheque was issued from the ASCARD bank in 

favour of M/s Brahmaputra Consortium amounting to Rs.1,03,500/- and 

it was paid to Central Bank Of India, Panbazar branch for payment to 

M/s Brahmaputra Consortium.  PW-2, Abdul Ali Ahmed has stated that 

he knows Imran Shah who was working as Advisor, ASCARD Bank, 

Khireswar  Saikia  was  working  as  Director  I/C  and  Pahar  Khan  was 

working as General Manager I/C.  It is further stated by PW-2 that he 

knows Manoj Kr. Prithani and Sanjeev Kr. Prithani, the contractors who 

undertook the works of deep tubewell.  The works of deep tubewell was 

given  to  M/s  Brahmaputra  Consortium,  Ground  Water  Engineering. 

PW-2  has  also  stated  that  Ext.3  is  the  file  bearing 

no.ASCARD(G)/750/92 pertaining to construction of office building and 

boundary wall. Ext.3/1 is the relevant entry made at page no.N/52 given 

by Supdt.,  Annapurna Das.   The initial  estimated cost  was shown as 

Rs.1,42,342/-  for  construction  of  deep  tubewell  after  deduction  of 

advance payment of  10% and security  money and tax and surcharge. 

Ext.3/3 is the noting given by Dewan Hyder Ali regarding the actual cost 

as well as exceeded cost and also shown that due to non-availability of 

water  some  excess  boring  work  was  done  to  the  tune  of  20.73 

meters.Dewan Hyder Ali has given a note that work has been completed 

and it was found in order.  Thus the bill of Rs.2,80,130/- may be passed 
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and payment may be made for Rs.1,48,617/- after deduction of advance 

payment and 10% security money.  PW-2 has further stated that Pahar 

Khan recommended for payment and Ext.3/8 is his signature dt.12.7.95 

to that  effect.   Ext.3/9 is  the noting of Director  N.C. Kalita  who has 

given recommendation  by giving  noting  to  Imran Shah,  Advisor  and 

Ext.3/11 is the signature of Imran Shah.  Subsequently Khireswar Saikia 

has  written  to  Advisor,  Imrah  Shah  for  payment  to  the  tune  of 

Rs.2,50,552/- wherein additional work has also been shown to the tune 

of  70.3  meters  at  the  rate  of  Rs.1450/-  per  meter.   It  is  stated  that 

Ext.3/14 is the noting of Khireswar Saikia to Advisor Imran Shah and 

Ext.3/16 is the intial of Imran Shah.  PW-2 has further stated that Ext 

3/19  is  the  noting/recommendation  given  to  Advisor  Imran  Shah  by 

Pahar Khan whereby bill for Rs.2,50,552/- was passed by Pahar Khan. 

The aforesaid amount was approved for payment by Imran Shah. It is 

also  stated  by  P.W.-2  that  the  amount  which  was  paid  to  M/s 

Brahmaputra Consortium was not claimed through any voucher/bill.  No 

quotation was found, no revised estimate was found against the excess 

boring work done by  M/s Brahmaputra Consortium nor was there any 

approval of the Board of Directors with regard to the excess work.  PW-

2 has also stated that Ext.2 is the cheque issued by ASCARD Bank in 

favour of M/s Brahmaputra Consortium for Rs.1,03,500/- as an advance 

amount against the boring of deep tubewell.  Ext.4 is the cheque bearing 

no.623781  dt.8.4.96  for  Rs.2,45,541/-  issued  by  ASCARD  bank  in 

favour  of  M/s  Brahmaputra  Consortium.  Ext.4/1  is  the  signature  of 

Girish Baruah and Ext.4/2 is the initial  of  Khireswar Saikia.  

7. PW-3, Sh. Nityananda Borkakoty has stated that after his joining in the 

ASCARD bank in the year 1996 he discovered that various illegality and 

irregularities in connection with misappropriation of fund of the bank 

were carried out and undertaken by some bank officials in connivance 

with some private persons/firms etc.  PW-3 has also stated that he found 

that  irregular  loans  were  distributed  to  many  persons  by  the  then 

Superior Officers of the bank, Khireswar Saikia, CED i/c, Pahar Khan, 

General Manager i/c of the ASCARD Bank.  He also found that loans 

under SRTO scheme which are meant for the rural people for carrying 
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out agricultural purpose were illegally disbursed to persons who are not 

entitled.  He also found that while Pahar Khan was the General Manager 

i/c,  he  made  payment  of  Rs.2,50,552/-  for  boring  of  deep  tubewell 

irregularly for which no work order was made.  PW-3 has alleged that 

Pahar  Khan  misused  the  bank’s   fund  and  misappropriated  the  bank 

money making excess payment thereby causing loss to the bank.   PW-3 

has  further  stated  that  he  filed  Ext.7,  FIR  dt.6.4.98  and  Ext.8,  FIR 

dt.6.4.98  and  accordingly  case  was  registered.   PW-4,  Sh.  Ananda 

Bhuban Das has deposed that after going through the materials placed 

before him by the CBI including statement of witnesses , documents etc. 

and after applying his mind with regard to the allegation he accorded 

prosecution  sanction  (Ext.9)  against  accused  Khireswar  Saikia  and 

Ext.10, Prosecution sanction against Pahar Khan.  

8. PW-5,  Sh.  Gobinda  Das  has  stated  that  vide  Ext.11,  Seizure  list  5 

cheques were seized from him and all the cheques were drawn on SBI 

South  Guwahati  branch  and  all  the  cheques  were  issued  by   M/s 

Brahmaputra Consortium being signed by Manoj Kr. Prithani as partner 

of the said  M/s Brahmaputra Consortium.  PW-5 has further stated that 

Ext.12 is the cheque no.022904, Ext.13 is the cheque bearing no.022907, 

Ext.14 is the cheque bearing no.022908, Ext.15 is the cheque bearing 

no.022909 and Ext.16 is the cheque bearing no.022906.  It is also stated 

by PW-5 that vide Ext.19, Seizure memo, some documents were seized 

comprising one account opening form in the name of M/s Brahmaputra 

Consortium which is  a  partnership firm and wherein the name of the 

partners are mentioned as Sanjeev Kr. Prithani and Manoj Kr. Prithani. 

It  is  stated  that  Ext.20  is  the  said  account  opening  form  of   M/s 

Brahmaputra Consortium.  

9. PW-6,  Sh.  Ajit  Gogoi  has  stated  that  the  procedure  followed  in  the 

ASCARD bank for granting of loan was that after the application form 

was filed filling the same, the loan was to be sanctioned by the Board of 

the  bank and at the relevant point of time the members of the Board 

were Imrah Shah, (Advisor), Dr. Hemoprova Saikia, (Chairperson), K. 

Saikia( CED), Pahar Khan( General Manager) and others.    PW-6 has 
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further stated that regarding installation of deep, tubewell in the office 

complex  of  the  bank  at  Ulubari  the  quotation  of  M/S  Brahmaputra 

Consortium was for  Rs.1,93,500/-.   On 3.5.95  a  note  was  put  up by 

Pahar Khan for accepting the quotation of M/s Brahmaputra Consortium 

and ultimately on 26.5.95 it was agreed to pay an advance amount of 

Rs.1,03,500/-  to  Brahmaputra  Consortium which was put  up by  GM, 

Pahar Khan and finally accepted by Advisor Imran Shah and accordingly 

on  30.5.95  cheque  was  issued  for  Rs.1,03,500/-  in  favour  of 

Brahmaputra Consortium.  PW-6 has further stated that subsequently on 

29.7.95,  Sh.  N.  C.  Kalita,  the  then Accounts  Manager  put  up a  note 

before the Advisor that already an amount of Rs.1,03,500/- was paid to 

Brahmaputra Consortium but the Site  Engineer has submitted another 

bill  of  Rs.2,80,130/-  and  accordingly  it  was  advised for  payment  of 

additional  amount  of  Rs.86,630/-.   On  16.9.95,  Advisor  Imran  Shah 

recommended for payment of Rs.75,000/- against the bill and it was paid 

to said firm.  Thus the total amount paid to Brahmaputra Consortium was 

Rs.2,50,552/- which was much more than the quoted amount by the said 

firm.   PW-6  has  alleged  that  the  enhanced  bill  to  the  amount  of 

Rs.2,50,552/- was passed by Imran Shah, Advisor,  sanctioned by GM 

Pahar Khan and approved by Chairperson, Dr. Hemoprava Saikia.  Pw-6 

has identified the signature of Pahar Khan as Ext.3/20 and Signature of 

Imran Shah as Ext.3/21.  

10. PW-7, Sh. Dewan Hyder Ali has deposed that after completion of the 

installation of tubewell by Brahmaputra  Consortium he put up a note on 

12.7.93  to  the  Manager  i./c  wherein  he  quoted  an  amount  of 

Rs.2,80,130/- the total cost for installation of the tubewell.  It is further 

stated by PW-7 that after deducting the advance amount he suggested for 

payment of Rs.1,48,617/- and further deducting of Rs.28,013/- as margin 

security money.  But the payment was made to Brahmaputra Consortium 

of Rs..2,50,552/- on the order given by Pahar Khan in the capacity of 

GM.    PW-8,  Sh.  Ashit  Ranjan  Sarkar  has  stated  that  Brahmaputra 

Consortium gave quotation for Rs.1,93,500/- and it was accepted and the 

said firm was paid an advance amount of Rs.1,03,500/- for executing the 

work order.  PW-8 has further stated that on 12.7.95 a bill was received 
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from Site Engineer Deyan Hyder Ali for an amount of Rs.1,42,342/- and 

the same was put up before Manager i/c.   Deyan Hyder Ali put up a note 

stating that  the actual cost of boring for the purpose of deep tubewell 

was  Rs.2,80,130/-  and  according  to  him,  the  cost  exceeded  by 

Rs.86,630/-.   Dewan  Hyder  Ali  suggested  that  after  deducting  the 

advance amount paid to the Contractor the balance amount to  be paid to 

the contractor was Rs.1,48,617/-.  However, on 30.3.96 Pahar Khan put 

up a note before the Advisor Imrah Shah for payment of Rs.2,50,552/- 

and Imran Shah put up the same before the Chairperson and the bill was 

approved and paid.  It has been alleged that the excess amount  was paid 

to the contractor of Rs.1,01,935/- by the recommendation of GM Pahar 

Khan, Advisor Imran Shah and CED Khireswar Saikia.  It is stated that 

the Board was supposed to go by the suggestion of the Site Engineer as 

he was the technical person supervising the work.    

11. PW-9, Sh.  Khagendra Nath Bora has stated that  Ext.3 pertains to the 

installation  of  deep  tubewell  at  ASCARD  bank.   The  contract  for 

installation  of  deep  tubewell  was  awarded  to  M/s  Brahmaputra 

Consortium, vide Ext.3/23 and in the work order it was mentioned that 

the total estimate for installation of the tubewell was Rs.1,93,500/-.  The 

work order was issued by Sh. N. C. Kalita , the then CED in charge on 

24.5.95.  PW-9 has further stated that going through Ext.3 he did not find 

any record to show that any tender evaluating committee was formed for 

evaluation of the tenders in respect of installation of deep tubewell at 

ASCARD Bank,  Head Office.   PW-10,  Sh.  Hirendra Nath Deka has 

stated that Ext.2 is the cheque no.180730 issued by ASCARD bank in 

favour of M/s Brahmaputra consortium drawn upon Assam Co-operative 

Apex Bank Ltd. Dispur branch.  This cheque was sent for clearing by 

Central Bank of India.  

12. PW-11, Sh. Motadin Sarma has stated that Brahmaputra Consortium is a 

company and the Directors of the company were Sh. Suresh Kr. Prithani 

and Manoj Kr. Prithani.  Ext.12 is a cheque bearing cheque no.022904 

drawn upon SBI for an amount of Rs.14,000/- bearing the signature of 

Sh. Manoj Kr. Prithani.  Ext.13 is a cheque bearing no.022907 drawn on 
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SBI  for  amount  of  Rs.75,000/-  bearing  the  signature  of  Sanjeev  Kr. 

Prithani. .  Ext.14 is a cheque no.022908 drawn on State Bank of India, 

South Guwahati branch for amount of Rs.25,000/- bearing the signature 

of Manoj Kr. Prithani. However on the reverse side of the cheque there is 

signature of Sanjeev Kr. Prithani.  Ext.15 is a cheque bearing no.022909 

drawn on State  Bank of  India  for  amount  of  Rs.50,000/-  and on the 

reverse side of the cheque there is  signature of  Manoj Kr.  Prithani.  . 

Ext.16 is a cheque bearing no.022906 drawn upon SBI, South Guwahati 

branch for an amount of Rs.24,500/- issued in favour of Associated R & 

N Steel Company and this cheque was issued by Monoj Kr. Prithani. 

PW-11 has further stated that their company Brahmaputra Consortium 

has an account with the SBI, South Guwahati Branch and Ext.20 is the 

account  opening  form  which  bears  the  photograph  of  Sanjeev  Kr. 

Prithani and Manoj Kr. Prithnai.  

13. PW-12  Sh. Partho Sarathi Bose  in his evidence  has stated  that he took 

up the investigation of this case  and during the course of investigation 

he seized some incriminating  documents and also recorded statements 

of  the  witnesses.   He  also  seized  vide  Ext.  11  seizure  memo  some 

documents  including  cheques  bearing  nos.  022904,022906,  022907, 

022908,  022909  from  the  Asstt.  Manager   S.B.I.   South  Guwahati 

branch. According to P.W.-12 on 12.9.01 vide Ext. 19 seizure memo he 

seized one original account opening form of Brahmaputra Consortium. It 

is stated by P.W. 12 that  he investigated  the case till May,2003 and as 

he was transferred so he handed over the case to Sh. S.Roy  Inspector 

C.B.I  for further  investigation.  P.W.-12 has further stated that Ext. 7 

and  8  are the F.I.Rs.  of Paltanbazar P.S. Case No. 202/98  and  199/98. 

It is also stated by P.W. 12 that  mark  X  and   Y  are the photocopy  of 

the original  F.I.R.s.  P.W.  13  Sh.  Sunirmal  Roy  has  stated that  the  

investigation  of  this  case  was  entrusted  to  him  on  30.6.03  and  he 

investigated this case till 31.03.04. It is stated by P.W.-13 that when he 

was entrusted with the  further investigation of the case then the major 

part of the investigation was over and having found sufficient materials 

he filed Ext. 23  chargesheet against accused  Khireswar Saikia, Pahar 

Khan,  Imran  Shah,   Manoj  Kr.  Prithani,  and   Sanjeev  Kr.  Prithani. 
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P.W.-13 has further contended that the document mark X  (proved in 

original) is the copy of Ext. 21   FIR bearing no. 5/E/2001-cal. and the 

document mark  Y (proved in original)  is the copy of  Ext. 22  FIR 

bearing no.6/E/2001-cal.  According to P.W.-13 during investigation it 

was found that the accused persons conspired among themselves  and in 

pursuance  of the conspiracy  the accused officials of the ASCARD bank 

made excess payment of Rs. 96,924/- to accused Manoj Kr. Prithani and 

Sanjeev Kr. Prithani, the partners of Brahmaputra Consortium thereby 

causing wrongful loss to the ASCARD   bank and  wrongful gain to 

themselves. 

14. From   the   evidence  of  PW-1  it   reveals  that  ASCARD  bank  was 

maintaining their account  in the Assam Cooperative Apex bank.  The 

ASCARD bank issued Ext. 2 cheque for Rs.1,03,500/- in favour of M/S 

Brahmaputra  Consortium   and the amount was transferred  by the Apex 

bank  to  the  Central  bank  of  India  for  payment  to  Brahmaputra 

Consortium.  The  said  facts  however  have  not been  disputed  by the 

defence side during cross-examination .  So far as PW-3 is concerned 

his evidence  simply goes  to  show  that  PW-3 only filed the two FIRs 

on 06.04.1998. However from the cross-examination it reveals that PW-

3  lodged  Ext.-7 and Ext. 8   FIRs on the basis of the enquiry report 

submitted by the Registrar of Cooperative Societies, Assam and  except 

the  report   he   has   got   no   personal  knowledge  about  the  alleged 

occurrence.  PW-4 accorded Ext.-9 and Ext.-10  prosecution sanction 

against  accused Khireswar  Saikia  and Pahar  Khan   respectively.   It 

reveals from  the  evidence  of PW-4  that  after going through   the 

materials placed before him by the CBI and on perusal of the statements 

of witnesses, documents etc. and  after carefully applying mind he found 

it fit and accorded  the said sanction.  Though during cross examination 

PW-4 was suggested by the defence  side  that while according sanction 

he mechanically put his  signature in the sanction order and he is not 

competent to accord sanction but PW-4  denied the same.   On the other 

hand from the cross-examination nothing significant  has  come out  to 

show that the sanction order was passed mechanically and PW-4 was not 

competent to accord sanction.   PW-5 was working at  the State Bank of 
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India.  His evidence discloses  that  vide Ext.-11 and Ext. 19 seizure 

memos   one  account  opening  form  in  the  name  of  Brahmaputra 

Consortium  and  some  cheques   allegedly  issued  by   Monoj  Kumar 

Prithani on behalf of Brahmaputra Consortium were seized.  From the 

cross-examination of  PW-5 it  has  revealed  that    he  was not present 

in the  branch  when  the  said  account of Brahmaputra Consortium was 

opened and also he did not process the  seized  cheques. However  the 

defence side during cross-examination has not disputed the seizure of 

account opening form and the cheques.  Nor the authenticity of the same 

were challenged.  PW-9 in his evidence has stated that the contract for 

installation  of  deep  tube  well  was  awarded  to  M/S  Brahmaputra 

Consortium vide Ext.-3(23)  and  in the work order  it was mentioned 

that   the  total  estimate  for  installation  of  the  deep  tubewell  was  Rs. 

1,93,500/-.  The said work order was issued by Sh.  N. C. Kalita, the then 

CED in charge.  It is further stated by PW-9 that on going through  Ext.-

3   he  did  not  find  any  record  to  show  that  any  tender  evaluating 

committee was formed for evaluation of  the tenders in respect of the 

installation of  deep tubewell at ASCARD bank head office.  From the 

cross-examination  of  PW-9  it  transpires  that though he gave some 

notes in Ext.-3 file  but those  are not  in respect of installation of deep 

tubewell.   It  is  also  stated  by  the  witness  that   the  quotation   for 

installation of deep tubewell was called and the work was allotted to 

Brahmaputra Consortium.  PW-10 has stated about  some cheques seized 

by  the  CBI  from  the  Assam  Co-operative  Apex  Bank,  Panbazar, 

Guwahati.   However  during  cross-examination   the  seizure  of  the 

cheques was not disputed by the defence side.  PW-11 is an employee of 

Brahmaputra Consortium.  In his evidence Pw-11 has stated   about some 

cheques those were issued by Sh. Monoj Kumar Prithani .   It is stated by 

PW-11 that Sh. Monoj Kumar Prithani and Sh. Suresh Kumar Prithani 

were the  directors of the company.  However  during cross-examination 

Pw-11 has stated that  he has got no knowledge about those cheques  and 

the signatures appearing in the cheques were not put in his  presence. 

PW-12  Sh. Partho Sarathi Bose is the investigating officer of  this case. 

He  has stated in his evidence  regarding seizure of some incriminating 

documents,   recording  of  statements  of  witnesses  etc.   He  has  also 
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exhibited  the  FIR   of   this   case  .   In  his  cross-examination   the 

Investigating officer  has, however,  contended that  he did not seize the 

enquiry report  given by the Registrar of Co-operative Societies, Govt. of 

Assam.   The measurement  book was also not seized by him.  PW-12 

has further  stated that the bill at page no. 108C  &  109C  which has 

been reflected at Ext.-3/21 is not available on record .   However though 

he was suggested by the defence side  that the investigation  was done in 

perfunctory  manner  but PW-12 denied the same.  From the evidence of 

PW-13 it reveals that he filed  chargesheet  in this case.    During cross-

examination  PW-13  has  denied  the  suggestion  that   he  submitted 

chargesheet  against the  accused  persons  without any  incriminating 

materials.        
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15.     PW-2 Abdul Ali Ahmed has stated about Ext.3 file.  It is stated by him 

that Ext.3/1 is the relevant entry made at page no.52 given by Supdt.,  

Annapurna Das.  The initial estimated cost is shown as Rs.1,42,342/- for 

construction of  deep tubewell  after  deduction of  advance payment  of 

10% and security money, tax and surcharge.  Ext.3/3 is the noting given 

by Dewan Hyder Ali regarding the actual cost as well as exceeded cost 

and also shown that due to non-availability of water some excess boring 

was done to the tune of 20.73 meters.  Dewan Hyder Ali, vide Ext.3/6 

gave a noting to the effect that work has already  been  completed and it  

was found in order.  Thus, the bill for Rs.2,80,130/- may be passed and 

payment  may  be  made  for  Rs.1,48,617/-  after  deduction  of  advance 

payment and 10% of security money.  PW-2 has further stated that on 

the aforesaid noting Pahar Khan also gave another noting, vide Ext.3/7 

and recommended for payment.  Ext.3/9 is  the noting of Director,  Sh. 

N.C. Kalita  and Ext.3/12 is  the  noting given by Sh.  Pahar  Khan and 

recommended for payment to Director Sh. Khireswar Saikia.  Thereafter, 

Khireswar Saikia has written to the Advisor for payment to the tune of 

Rs.2,50,552/- wherein additional work has been shown to the tune of 

70.3 meters  at  the rate  of  Rs.1450/-  per  meter.   According to  PW-2, 

Ext.3/17 is the noting of Site Engineer, Sh. Dewan Hyder Ali dt.30.3.96. 

Ext.3/19 is the noting/recommendation given to Advisor Imran Shah by 

Pahar Khan whereby bill for Rs.2,50,552/- was passed by Pahar Khan 

and the aforesaid amount was approved for payment by Imran Shah also. 

It  has  been  stated  by  PW-2  that  the  amount  which  was  paid  to 

Brahmaputra Consortium was not claimed through any voucher/bill. No 

quotation or revised estimate is found against the excess boring of the 

work done by Brahmaputra Consortium nor was there any approval of 

the Board of Directors with regard to the excess work.  PW-2 has also 

stated  regarding  Ext.2  cheque  for  Rs.1,03,500/-  being  the  advance 

amount  against  the  boring  of  deep  tubewell  and  Ext.4  cheque  for 

Rs.2,45,541/-  issued  by  ASCARD  bank  in  favour  of  Brahmaputra 

Consortium.  However, during cross-examination PW-2 has stated that 

he was not  involved in  processing Ext.3  file.  According to  him  on 

going through this file it appears that Dewan Hyder Ali, Site Engineer 

was looking after the work of deep tubewell and he had recommended 
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for excess boring to the tune of 27.93 meters in order to get sufficient 

water.  PW-2 has further stated that in Ext.3 file there is no noting in his 

handwriting.  A/1 to A/4 are the bills dt.8.7.95 relating to the works for 

construction of deep tubewell by Brahmaputra Consortium prepared by 

Site Engineer of the ASCARD Bank.  From the cross-examination of 

PW-2  it  further  reveals  that  Ext.A/5  is  the  quotation  submitted  by 

Brahmaputra  Consortium  on  27.4.95  which  contains  the  terms  and 

conditions and the said quotation relates to boring of deep tubewell in 

the complex of ASCARD bank and as per Clause 12 of Ext.A/6 General 

Rules, the Engineer i/c is empowered to make any alteration, addition 

and the contractor is bound to carry out the same.  However, PW-2 has 

stated that due to misunderstanding of the questions put to him during 

examination  in  chief,  he  stated  that  the  amount  which  was  paid  to 

Brahmaputra Consortium was not claimed through any voucher/bill and 

no quotation or revised estimate is found against the excess boring work 

and nor there was any approval of the Board of Directors with regard to 

the excess work.  PW-6, Sh. Ajit Gogoi has stated that two quotations 

were  received  from M/S Brahmaputra  Consortium and  M/S  Wilflow 

Corporation for installation of deep tubewell in the office complex of 

ASCARD bank  at Ulubari.  The quotation of Brahmaputra  Consortium 

was for Rs.1,93,500/- and advance amount of Rs.1,03,500/- was paid to 

Brahmaputra Consoritum which was put up  by GM, Sh. Pahar Khan and 

finally accepted by Advisor, Sh. Imrah Shah and accordingly, on 30.5.95 

a  cheque  was  issued  for   an  amount  of  Rs.1,03,500/-  in  favour  of 

Brahmaputra  Consortium.   It  has  been  stated  by  PW-6  that  in  the 

notesheet no.52 a noting has been put up from the General branch that 

another  bill  for  amount  of  Rs.1,42,342/-  for  construction  of  deep 

tubewell after deducting the advance amount was received and it was put 

up to Site Engineer for necessary comment.  It is again stated that the 

total amount paid to Brahmaputra Consortium was Rs.2,50,552/- which 

was much more than the quoted amount by the said firm.  The release 

order for the payment of the said amount was made by the then Advisor 

Sh.  Imran  Shah  and  the  cheque  was  signed  by  CED,  Sh.  K.  Saikia. 

According  to  PW-6, when initially the boring was done by the said firm 

then water could not be found and accordingly further boring has to be 
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done which was not initially in the quotation filed by the said firm.  The 

enhanced bill was for an amount of Rs.2,50,552/- and the enhanced bill 

was passed by Sh. Imran Shah, Advisor, sanctioned by GM Pahar Khan 

and approved by  the Chairperson.  However, during cross-examination 

PW-6 has stated that as per the note dt.12.7.95 issued by Pahar Khan, 

GM  the  Site  Engineer  Hyder  Ali  reported  that  there  was  additional 

boring  of  20.73  meters  in  order  to  get  sufficient  water.   So  bill  for 

Rs.2,80,130/- was raised by the contractor.  The Accounts Manager put 

up  a  note  to  Advisor  that  additional  amount  of  Rs.86,630/-  may  be 

sanctioned and the Advisor gave a note to put up the same before the 

Tender Committee for final decision.  PW-6 has further stated that on 

30.3.95, the Chairperson  has  approved  the payment  of  Rs.2,50,552/- 

for the additional works in connection with the installation of the deep 

tubewell. It is stated by PW-6 that he does not know about the execution 

of the work and he never dealt with Ext.3 file.  PW-7, Dewan Hyder Ali 

was the Site Engineer of the ASCARD bank at the relevant time.  From 

his evidence it reveals that initially in the quotation filed by Brahmaputra 

Consortium  the  depth  of  the  boring  was  mentioned  as  100  meters. 

According to PW-7, after completion of the construction of the tubewell 

he put up a note on 12.7.93 to the Manager, i/c wherein he has quoted an 

amount  of  Rs.2,80,130/-  which was total  cost  for  construction  of  the 

tubewell.  It is further stated by PW-7 that as certain advance was paid to 

the Brahmaputra Consortium, so after deducting the advance amount, he 

suggested for  payment  of  Rs.1,48,617/-  and further  deducting margin 

security money of Rs.28,013/-.  However, the payment that was paid to 

Brahmaputra Consortium was Rs.2,50,552/- and the order for payment 

was given by Sh. Pahar Khan in the capacity of GM i/c.   From the cross-

examination  of  PW-7 it  reveals  that  though he was looking after  the 

installation of deep tubewell, but he did not maintain any measurement 

book with regard to the said installation.  It is stated by PW-7 that at that 

point of time he maintained the records regarding the installation of deep 

tubewell in the rough book which is not presently available with him.  It 

is  further  stated by PW-7 that vide Ext.3/17 he submitted a separate 

note regarding completion of the boring by Brahmaputra Consoritum as 

indicated in pre page 65 N.  Though in notesheet 67 N there is indication 
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that he has given a certificate on the body of the bill at page no.108 C 

and 109C regarding the amount due to the said firm, but the said bills are 

not available in Ext.3 file.  PW-7 has stated that Ext.A/5 in Ext.3 is the 

quotation dt.27.4.95 of M/s Brahmaputra Consortium where terms and 

conditions are given.  In clause 3 of the terms and conditions, it has been 

stated that in case of availability of water bearing strata, the rate of item 

no.1 & 2 is to be paid fully after completion of the drilling operation.  In 

clause  no.9  of  the  terms  and  conditions,  it  has  been  stated  that  all 

quantities given in the list of items are approximate and actual quantity 

will  depend on underground  formation.   In  clause  no.12  it  has  been 

stated that if further drilling is not possible because of excessive water 

discharge in tubewel they should be paid for minimum 100 meters.  In 

clause no.15 it has been stated that if the starta is collapsible then the 

boring will  be  abandoned and actual  drilling charges will  have to  be 

paid.  It is stated by PW-7 that the bill was prepared by the Site Engineer 

on the basis of the measurement book and the rates of the work has to be 

taken from the quotation given by the contractor.  PW-7 has denied the 

suggestion that the bills Ext.A/1, A/2, A/3 & A/4 in Ext.3 are not the 

correct bills prepared by him.  PW-7 has further stated that in the bills 

prepared by Site Engineer, the signature of the contractor is required, but 

in Ext.A/1 to A/4 there is no signature of the contractor. However, in 

Ext.A/1 there is an endorsement to the effect that bill for Rs.1,80,130/- 

only  is  passed  and  cancelled.   PW-7  has  specifically  stated  that  the 

boring which had to be abandoned was upto the depth of 20.73 meters. 

Thereafter another boring was done in different place where the depth 

was 127.93  meters  as shown in bills in Ext.A/1 to A/4 in Ext.3.  It is  

contended by  PW-7 that the actual measurement of the boring can be 

verified from the measurement book. PW-8, Sh. Asit Ranjan Sarkar has 

stated  that  Ext.3/23  is  the  work  order  dt.24.5.95  in  favour  of 

Brahmaputra Consortium under the signature of the then CED i/c, Sh. N. 

C.  Kalita.   In  the  initial  quotation  the  amount  was  quoted  as 

Rs.1,93,500/- and the Brahmaputra Consortium was paid  advance  of 

Rs.1,03,500/-.  On 12.7.95 a bill was received from the Site Engineer, 

Dewan Hyder Ali for an amount of Rs.1,42,342/- and the same was put 

up before Manager i/c.  Ext.3/25 & 3/26 are the said bills and those bills 
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were  prepared  by  Site  Engineer,  Dewan  Hyder  Ali.   Hyder  Ali  on 

12.7.95 put up a note stating that the actual cost of boring for the purpose 

of deep tubewell was Rs.2,80,130/- and he suggested that after deducting 

the advance amount the balance amount to be paid to the contractor was 

Rs.1,48,617/-.   However,  on  30.3.96,  Sh.  Pahar  Khan  put  up  a  note 

before Imran Shah for payment of Rs.2,50,552/-.  Imran Shah put up the 

same before the Chairperson and ultimately the bill was approved by the 

Chairperson and the amount was paid.  According to PW-8 the excess 

amount  that  was  paid  to  the  contractor  was  Rs.1,01,935/-  by  the 

recommendation of GM Pahar Khan, Advisor Imran Shah and CED, K. 

Saikia.  During cross-examination PW-8 has stated that he never dealt 

with the  Ext.3  file  and also he did not  deal  with  the  construction of 

tubewell.  The bills were prepared by the Site Engineer on the basis of 

measurement book maintained on day to day basis and bills Ext.A/1 to 

A/4  were prepared on the basis  of  measurement book.   It  is  further 

stated by Pw-8 that the alleged excess payment was recommended by the 

GM, Sh.  Pahar Khan, Advisor Sh. Imran Shah and CED, Sh. K. Saikia 

and  was  approved  by  the  Chairperson.   The  sanctioning  authority, 

namely the CED is the person empowered to sanction the payments.  At 

that point of time, the Advisor had also the financial power and he was 

also empowered to sanction the payment.  It  is stated that the alleged 

excess  payment  of  Rs.1,01,935/-  was  sanctioned  by  the  authority 

empowered as per the official procedure.  In note no.3/12 accused Pahar 

Khan had given a note to the CED i/c wherein he had stated that boring 

of 70.3 meters at the rate of Rs.14.50 was done in excess in order to get 

sufficient  water  and  accordingly  an  amount  of  Rs.1,01,935/-  was 

recommended for payment in addition to Rs.1,48,617/-.  PW-8 has also 

stated that vide Ext.3/50 Sh. K. Saikia, CED i/c put up a note before the 

Advisor stating that the work order for installation of deep tubewell was 

placed to Brahmaputra Consortium for Rs.1,93,500/- and in the said note 

it was further stated that they have to install  20.73 meters depth more 

and hence bill  of Rs.2,80,130/- was submitted and they are to pay to 

Rs.1,48,617/- as balance. It has  been further stated in the said note that 

the Site  Engineer has reported that there was another additional work of 

70.3 meters done at the rate of Rs.1450/- per meter to get sufficient water 
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and there  was additional  amount  of  Rs.1,01,935/-  and total  comes to 

Rs.2,50,552/-.   Then Imran Shah submitted a note  to  the  CED i/c  to 

demonstrate the tubewell first by the Site Engineer of the bank and then 

the question of making final payment will come.  PW-8 has also stated 

that he has not seen the bills mentioned in the notesheet Ext.3/21 with 

regard to the bills mentioned in page 108C & 109C.  Ext.3 also does not 

contain any certificate regarding no. of pages maintained in the said file.

16.    The  defence  side  has  not disputed  the issuance of cheque for Rs.  

1,03,000/- and cheque  for Rs. 2,50,552/-  in favour of M/S Brahmaputra 

Consortium  by the ASCARD  bank for installation of deep  tubewell .  It 

also  has not been  disputed in the case  that at the relevant point of time 

accused  Monoj  Kumar  Prithani  and  Suresh  Kumar  Prithani  were the 

Directors   of    M/S   Brahmaputra   Consortium  and   the  said  firm 

Brahmaputra  Consortium  submitted quotation  for installation of  deep 

tubewell in the complex of  ASCARD  bank  Ulubari,  Guwahati  and 

got  the  work order  and performed the  work of  installation  of   deep 

tubewell.  The seizure of   the account opening form  standing in the 

name of M/S  Brahmaputra  Consortium  and  the seized  cheques  of  the 

said firm  were  also not disputed in the  case.   The defence side has not 

disputed  the fact that at the relevant time  Sh.  Imran  Shah was the 

Advisor of ASCARD  bank,  Sh.  Khireswar  Saikia was the  CED  and 

Sh.  Pahar  Khan  was  the General  Manager    of the said bank. 

17. The  evidence  on  record  goes  to  show  that   the  total  estimate  for 

installation of the deep tubewell   was Rs.1,93,500/-  and  the   work 

order  for the same was issued   by  Sh.  N.  C.  Kalita, the then  CED i/c. 

An  amount of Rs. 1,03,500/-  was paid by cheque  to  Brahmaputra 

Consortium  as advance. It  reveals from  the  evidence on record  that  

initially  boring for deep tubewell  was done   20.73  meters  but as there 

was   some  problems  in  getting  water  in  the  said  place  so  it  was 

abandoned and later  on in another place boring was done for  127.93 

meters  in order to get sufficient water.  PW-7  Sh.  Dewan  Hyder  Ali 

was the site engineer  who was looking after the said installation of deep 

tubewell in  the campus of ASCARD  bank.  According to PW-7 after 
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completion  of  the  construction  of  the  tubewell  he  put  up  a  note  on 

12.7.93  to  the  Manager  i/c  wherein  he  has  quoted  an  amount  of 

Rs.2,80,130/- which was the total cost for construction of the tubewell. 

As  some advance  was  paid  to  the  Brahmaputra  Consortium,  so  after 

deducting  the  advance  amount  etc.  he  suggested  for  payment  for 

Rs.1,48,617/-.  But his evidence goes to show that actually instead of 

making payment of Rs.1,48,617/- an amount of Rs.2,50,552/- was paid 

to Brahmaputra Consortium and the order for payment was passed by 

Sh.Pahar Khan in the capacity of GM i/c.  PW-2, Abdul Ali Ahmed in 

his evidence has corroborated the statement of Dewan Hyder Ali. It has 

been stated by PW-2 that Ext.3/3 is the noting given by Dewan Hyder 

Ali, the Site Engineer regarding the actual cost as well as the exceeded 

cost of the installation of the tubewell.  Vide Ext.3/6 Hyder Ali gave a 

noting to the effect that work has been completed satisfactorily and the 

bill for Rs.2,80,130/- may be passed and after deduction of the advance 

amount  and  10%  of  security  money,  the  remaining  amount  for 

Rs.1,48,617/- may be paid to the contractor.  But from the evidence of 

PW-2 it  reveals  that  Khireswar Saikia has written to  the Advisor  for 

payment to the tune of Rs.2,50,552/- wherein additional work has been 

shown to the tune of  70.3 meters  at  the rate  of Rs.1450/-  per meter. 

According to PW-2 Ext.3/19 is the noting / recommendation given by 

Pahar Khan to the Advisor whereby bill for Rs.2,50,552/- was passed by 

Pahar Khan and the aforesaid amount was also approved for payment by 

Imran Shah.  From the evidence of PW-6, we have also come to know 

that Brahmaputra Consortium was paid advance amount of Rs.1,03,500/- 

and also an amount  of  Rs.2,50,552/-  which was much more than the 

quoted amount by the said firm.  The release order for the payment of the 

amount of Rs.2,50,552/- was made by the then Advisor, Sh. Imran Shah 

and the cheque was signed by CED Sh. K. Saikia.  The evidence of PW-

6 also goes to show that the Site Engineer Hyder Ali reported that there 

was additional boring of 20.73 meters.  It has been stated by PW-6 that 

when after initial boring water could not be found, then further boring 

had to be done in order to get sufficient water.  So the total bill  was 

raised  for  Rs.2,80,130/-.   From the  evidence  of  the  Site  Engineer,  it 

reveals that the boring which had to be abandoned was upto the depth of 
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20.73 meters.  From the evidence of the Site Engineer it further reveals 

that  Ext.3/25  & 3/26 are  the  final  bills  in  respect  of  boring  of  deep 

tubewell which were prepared by Site Engineer Dewan Hyder Ali.  From 

Ext.3/25 & 3/26 bills it reveals that initial boring was 20.73 meters and 

thereafter additional boring was made for 127.93 meters and the total bill 

amount  was  Rs.2,80,130/-  and  after  deducting  advance  amount  of 

Rs.1,03,500/-  paid  to  the  Brahmaputra  Consortium  and  also  after 

deducting  10%  security  money  the  amount  entitled  by  Brahmaputra 

Consortium  is  Rs.1,48,617/-.   The  defence  side  has  also  exhibited 

Ext.3/25  bill  as  Ext.A/2 and Ext.3/26 bill  as  Ext.A/3.   However,  the 

defence side has also exhibited other two bills  as Ext.A/1 & A/4.  It 

reveals that Ext.A/2 & A/4, bills both are same and Ext.A/1 & A/3, bills 

are same.  

18. The prosecution has exhibited Ext.3/3 note given by Dewan Hyder Ali, 

Site Engineer and it reveals from the said note that Dewan Hyder Ali 

mentioned  that  the  total  bill  amount  was  Rs.2,80,130/-  regarding 

installation  of  deep  tubewell  and  as  the  quotation  amount  of  M/s 

Brahmaputra Consortium was Rs.1,93,500/-, so the exceeded amount is 

Rs.86,630/- from the original estimate and it was due to non-availability 

of water bearing strata. Ext.3/3 also shows that in the second time total 

127.93 meters of boring was done to get sufficient water. From Ext.3/7 

note we also find confirmation by accused Pahar Khan regarding the bill 

for Rs.2,80,130/-  and the suggestion placed by Dewan Hyder Ali for 

payment  of  Rs.1,48,617/-  after  deducting  advance  amount  of 

Rs.1,03,500/- and security deposit of Rs.28,013/-. Ext.3/9 note given by 

Sh. N. C. Kalita, Director also goes to confirm the above facts regarding 

submission of bills by the Site Engineer for Rs.2,80,130/-.  Ext.3/9 note 

issued by Sh. N.C. Kalita also goes to show that he passed for payment 

of  Rs.2,80,130/-  after  deduction of advance already paid and security 

money Rs.28,013/-.  Ext.3/11 noting given by Imran Shah shows that he 

suggested for placing the matter before the tender committee for final 

decision.   Though from the cross-examination of PW-7, Dewan Hyder 

Ali  it  reveals  that  the  Site  Engineer  is  required  to  maintain  the 

measurement  of  the  work  done  in  the  measurement  book  and  the 
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signature  of  the  concerned  contractor  is  required  to  be  taken  on  the 

measurement book and though the bill was prepared by the Site Engineer 

on  the  basis  of  measurement  book,  but  in  the  present  case  the  said 

measurement book has not been exhibited by the prosecution.  During 

the course of argument, the ld, counsel for the defence side drawing the 

attention of the Court to the non-seizure of the said measurement book 

submitted that  in absence of the said measurement book it  cannot be 

accurately said about the measurement of the boring of the deep tubewell 

and as such the payment made to the contractor for installation of deep 

tubewell cannot be said  to be excess.   According to me, though the I/O 

ought to have seized the measurement book but in absence of the said 

measurement book the exhibited papers and also the evidence on record 

clearly establish the fact that at the initial stage there was boring of 20.73 

meters and when water was not found then in another place boring was 

made for 127.93 meters to get sufficient water.  On the other hand, from 

the evidence of the Site Engineer it also reveals that he did not maintain 

any  measurement  book  with  regard  to  the  said  installation  and  he 

maintained the records regarding the installation of deep tubewell in a 

rough book.  The prosecution has also exhibited Ext.3/12 noting given 

by  accused  Pahar  Khan  referring  notesheet  no.54  N.   On  perusal  of 

Ext.3/12 noting, it reveals that though accused Pahar Khan has stated in 

the said noting that Site Engineer has submitted bill  for Rs.2,80,130/- 

and for payment of Rs.1,48,617/- after deducting the advance money and 

the 10% of security money, but in the said noting accused Pahar Khan 

has also stated that as reported by the Site Engineer regarding another 

additional work of boring of 70.3 meters at  the rate of Rs.1450/- per 

meter  in  order  to  get  sufficient  water,  so  bill  for  Rs.1,01,935/-  + 

Rs.1,48,617/- = Rs.2,50,552/- may be  passed for payment.  But the said 

noting of Pahar Khan does not go to show  whether Site Engineer has 

submitted  any  bill  of  Rs.1,01,935/-  in  respect  of  additional  work  of 

boring of 70.3 meters as claimed by Pahar Khan in the noting.  Ext.3/14 

noting was made by accused Khireswar Saikia to Advisor Imran Shah 

and in the  said noting Khireswar  Saikia  stated the  same facts  as  per 

noting of Pahar Khan, i.e. Ext.3/12.  Khireswar Saikia has also stated in 

his noting that the Site Engineer reported regarding additional works of 
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70.3 meters at the rate of Rs.1450/- per meter in order to get sufficient 

water and according to Khireswar Saikia, the total payable amount will 

be  Rs.1,48,617/-  +  Rs.1,01,935/-  =  Rs.2,50,552/-  and the  matter  was 

placed  before  Imran  Shah,  the  Advisor.   Ext.3/19 

noting/recommendation  of Pahar Khan given to  Advisor  Imran  Shah 

and the note given by Sh. Imran Shah, the Advisor by putting Ext.3/21 

signature recommending to the Chairperson also go to show that they 

recommended for payment of total Rs.2,50,552/- adding the cost of Rs. 

1,01,935/-  for additional boring of 70.3 meters along with the amount of 

Rs. 1,48,617/- recommended by  the Site Engineer for payment .  But 

from the evidence on record it only reveals that the boring was held in 

two places.  Initially boring was held upto 20.73 meters and the same 

was abandoned due to some reason and thereafter a boring of 127.93 

meters was done in another place to get sufficient water.  There is no 

evidence on record to show that additional boring of 70.3 meters was 

done.  Even Pw-7 Dewan Hyder Ali has not stated anything about the 

alleged 70.3 meters of additional boring.  During cross-examination also 

Dewan Hyder Ali (PW-7) has specifically stated that the boring which 

had to be abandoned was upto the depth of 20.73 meters and thereafter 

another boring was done in a different place where the depth was 127.93 

meters.  During cross-examination, the Site Engineer Dewan Hyder Ali 

specifically denied the suggestion put by the defence side that there was 

additional boring of 70.3 meters besides the aforesaid boring.  There is 

no noting in the notesheet by Dewan Hyder Ali to show specifically that 

there was additional boring of 70.3 meters at the rate of Rs.1450/- per 

meter regarding the installation of deep tubewell.  Again though Imran 

Shah in his note dt.30.3.96 has mentioned that the Site Engineer issued a 

certificate on the body of the bills at page 108C & 109C, but the said 

bills have not been exhibited by the prosecution side.  On the other hand, 

the  Site  Engineer  also  has  not  specifically  admitted  of  giving  any 

certificate on the body of the bills at page no.108C & 109C.

19. During  the course of argument  the learned counsel for  accused  Monoj 

Kumar Prithani and   Sanjeev Kumar Prithani  drew the attention of the 

court   to  Ext.-A/5   Quotation/Estimate   of   Brahmaputra  consortium 
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which  contains  some terms and  conditions  mentioned in clause 3 that ‘ 

In  case  of  non-availability  of  water  bearing  starta  the  rates  for  item 

no.1&2 is to be paid fully after completion of drilling operation’ ,  in 

clause no. 9   that ‘ All quantities given in  list of items are approximate 

and actual  quantity will depend on underground formations’ ,  in clause 

no. 12  that ‘ If further drilling is not possible because of excessive water 

discharge in tubewell  we  should  be paid for minimum 100 Mtrs.’ ,   in 

clause no.  15 that  ‘  If  the strata  is collapsible then the bore will  be 

abandoned and  actual  drilling charges  will have to be paid’ .  It has 

been submitted  by the learned defence  counsel  by citing the aforesaid 

terms and conditions that though  the first boring had to be abandoned 

after  completion  of  20.73  meters   but   Brahmaputra  Consortium  is 

entitled to get the cost of boring of 100 meters.   But  there is nothing in 

the record to show that  the authority of the ASCARD bank  accepted the 

said  terms  and  conditions  of  the  Brahmaputra  Consortium  or  an 

agreement was made between the parties  wherein the aforesaid terms 

and conditions of Brahmaputra Consortium was accepted by the bank. 

On the other hand though the Prosecution has  not exhibited 108C and 

109C  but  for that, according to me,  the prosecution evidences can not 

be disbelieved.  From the  discussions of the evidence on record  made 

above it has been  clearly established that  though  no additional boring 

of 70.3 meters  in respect of installation of deep tubewell  was done but 

accused Imran Shah, Khireswar  Saikia and Pahar Khan  recommended 

and passed for excess payment of Rs. 1,01,935/- for the same and the 

Site Engineer  Sh.  Dewan Hyder Ali did not propose for the same. So 

this proves that  accused Imran Shah. Khireswar Saikia and Pahar Khan 

entered  into  criminal  conspiracy  with  other  two  accused  persons  in 

respect  of  installation  of  deep  tubewell  and  dishonestly  and  illegally 

passed excess amount to  Brahmaputra Consortium  and all of them thus 

cheated  the  ASCARD  bank  and  caused  loss  to  the  bank  for  Rs. 

1,01,935/- or 96,924/- and  wrongful gain to themselves.  It also has been 

established  in the case that accused Imran Shah, Khireswar Saikia and 

Pahar Khan  committed  the  aforesaid criminal misconduct for their 

wrongful  gain   by  abusing   or  misusing  their  official  powers  and 

position . 
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20.   In view of the above, I  find and hold that  the  allegations have been 

proved against  the  accused persons beyond reasonable  doubt.  Accused 

Imran Shah,  Khireswar Saikia and Pahar Khan  are found guilty and 

convicted U/S 120B/420 of  Indian Penal Code (in short I.P.C.) and U/S 

13(2)  R/W 13(1)(C)   of  the  P.C.  Act.,1988.   Accused Monoj  Kumar 

Prithani  and  Sanjeev  Kumar  Prithani  are  however   convicted  U/S 

120B/420 I.P.C.  only. All the accused persons are heard on the question 

of sentence and their statement on the question of sentence is recorded in 

separate sheets of paper.   Considering the submission of the accused and 

also  the nature and gravity of offence  accused Imran Shah, Khireswar 

Saikia , Pahar Khan, Monoj Kumar Prithani and Sanjeev Kumar Prithani 

are sentenced with 6 (six)  months  rigorous imprisonment  each U/S 

120B I.P.C.  and they are again sentenced with  1 (one)  year rigorous 

imprisonment and with fine of Rs. 10,000/- ( ten thousand )  in default 

two  months  rigorous  imprisonment  each  U/S  420  I.P.C.     Accused 

Imran Shah, Khireswar Saikia and Pahar Khan  are also sentenced with 

1(one) year rigorous imprisonment and with fine of Rs. 1,000/- ( one 

thousand) i/d  seven days  rigorous imprisonment  each U/S 13(2) r/w 

13(1)(C)  of the P.C. Act.  Period in hajot shall be set off.  The sentences 

shall run concurrently.     

                                                                                                   

20. The judgment is pronounced in the open court on this 26th day of 

August, 2013.

21. Furnish copy of  judgment to the accused persons free of cost.

                                                                                         Special Judge, CBI,

                                                                                           Assam,  Guwahati.       
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