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IN THE COURT OF SPECIAL JUDGE, ASSAM, GUWAHATI

Present : Md. Mazed Ali, AJS,
                Special Judge, Assam, 
                Guwahati.

SPECIAL CASE NO. 2/2011

STATE OF ASSAM
VS.

      Dr. Hitendra Chandra Chakraborty
................................ Accused Person

 

Date of hearing :   10.7.12, 9.8.12, 6.9.12, 19.9.12, 18.10.12, 
                                     20.12.12, 2.2.13, 

Date of statement of accused : 19.2.13

Date of argument :          14.3.13
    
Date of Judgment : 26.3.2013

Result                    :                       Convicted

Advocate for prosecution : Sri R. K. Bharali 
 Ld. Special P.P. for the State of Assam.
 Sri D. K. Das
 Ld. Addl. Special P.P. for the State of  
 Assam

Advocates for defence : Sri K. Agarwal
Ld.  Advocate.

J  U  D  G  M  E N T

1.  The prosecution case in short as unfolded at the trial is 

that on 19.10.02 accused Dr. Hitendra Chandra Chakraborty 

who  was  serving  as  Medical  &  Health  Officer  of  Guwahati 

Central Jail demanded illegal gratification of Rs. 15000/- from 

complainant Sri  Upen Baruah for  rendering treatment to his 
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UTP elder brother Sri Kulen Baruah who was suffering from 

phenomena.  It  is  also  stated  in  the  ejahar  to  the 

Superintendent  of  Police,  Vigilance  &  Anti  corruption, 

Guwahati that complainant had already paid Rs. 500/- as first 

installment and on that day he was going to pay Rs. 1000/- as 

another installment. On the basis of this information Officer-in-

Charge  cum  Superintendent,  Vigilance  &  Anti  Corruption 

police  station  constituted  one  trap  team  comprising  Sri 

Kamaleswar  Dutta,  Additional  Superintendent  of  Police,  Sri 

Jagadish Sarma Inspector of police, Sri Ramani Das constable 

and  Makibur  Rahman  Talukdar  constable.  The  case  was 

endorsed to Police Inspector Jamiruddin Laskar  to execute 

the trap to apprehend accused Dr. Hitendra Nath Chakraborty 

in his residence at the time of taking bribe from complainant 

Upen Baruah. Before proceeding to the place of occurrence a 

pre-trap  memorandum was  prepared  by  police  inspector  J. 

Laskar  and  the  trap  team  decided  to  use  phenolphthalein 

powder.  In  order  to  carry  out  the  trap  ten  hundred  rupees 

currency notes given by complainant Upen Baruah to the trap 

team  were  treated  with  phenolphthalein  powder  and  the 

chemical reaction for ammonia solution was demonstrated to 

the  complainant  and  non  official  witness.  As  contemplated 

complainant Upen Baruah and his colleague Dilip Sarma went 

to the residence of the accused person inside the jail premises 

and  delivered  the  envelope  containing  ten  hundred  rupees 

currency  note  treated  with  phenolphthalein  powder. 

Immediately  after  delivery  of  the  currency  notes  to  the 

accused person leader of the trap team searched the person 

of  accused  Hitendra  Nath  Chakraborty  in  presence  of 

Executive  Magistrate  Sri  Utpal  Sarma  and  recovered  the 

currency notes from his trouser pocket. After observing all the 

formalities trap recovery memo was prepared and the accused 

Dr. Hitendra Nath Chakraborty was taken into custody and on 

the  following  day  he  was  forwarded  to  jail  custody.  During 
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investigation statement of witnesses was recorded and after 

obtaining prosecution sanction from the competent  authority 

charge  sheet  was  filed  against  accused  Dr.  Hitendra  Nath 

Chakraborty U/S 7 PC Act. 

2. On  his  appearance  before  the  court  copies  of  the  relevant 

documents  were  furnished to  the  accused person  U/S 207 

Cr.P.C. and the accused person in his reply to the charge U/S 

7 PC Act pleaded not guilty and claimed to be tried.  

3.  In support of the prosecution case altogether 8 (eight) 

witnesses are examined by the prosecution. The statement of 

the accused person is also recorded and he has examined 

one witness in support of his defence plea.

4.     POINTS FOR DETERMINATION 

Whether  accused  Hitendra  Nath  Chakraborty  while 

serving as Medical  & Health Officer,  Central  Jail,  Guwahati 

had taken illegal gratification of Rs. 1000/- on 19.10.02 from 

complainant Sri Upen Baruaha for providing medical treatment 

to his brother UTP Sri Kulen Baruah which is punishable u/s 7 

PC Act.

5. REASONS FOR DECISION 

 I have heard the Ld. Special P. P. as well as Ld. defence 

advocate.  PW-1 Sri Utpal Sarma is the Executive Magistrate, 

PW-2 Joy Chandra Goswami is the sanctioning authority, PW-

3  Kamaleswar  Dutta  is  the  Additional  Superintendent  of 

Police, ACB police station, PW-4 Sri Tarun Ch. Sarma is the 

Deputy  Director  of  Chemical  Division,  Forensic  Science 

Laboratory,  Guwahati,  PW-5  Jamiruddin  Laskar  is  the 

Inspector of Police, PW-6 Sri Upen Baruah is the complainant 

of  the case, PW-7 Sri  Dilip  Sarma is the companion of  the 

complainant   and  PW-8  Sri  Pranab  Jyoti  Goswami  is  the 

investigating officer of the case. 



4

5.  According to PW-1 Sri Utpal Sarma on 19.10.2002 while 

he  was  serving  as  Executive  Magistrate,  Guwahati  then 

District Magistrate Afsar Ali Hazarika had directed him to be 

present at  the time of  laying a trap by police to apprehend 

accused  Hitendra  Nath  Chakraborty,  Medical  Officer  of  the 

Central Jail, Guwahati at the time of taking illegal gratification. 

Before going to the place of  occurrence he held discussion 

with  the  police  officials  in  the  Office  of  Superintendent  of 

Police, ACB police station. As contemplated by the trap team 

he  proceeded  to  the  premises  of  Central  Jail,  Guwahati  at 

about 4-30 P.M. and he was told by the leader of the trap team 

that accused had demanded bribe from the complainant and 

on  that  day  he  was  going  to  deliver  ten  hundred  rupees 

currency notes in his official residence. When he was waiting 

inside the jail premises he was told by the investigating officer 

that the complainant had delivered the currency notes to the 

accused person and then he rushed to the place of occurrence 

and  in  his  presence  the  investigating  officer  searched  the 

person  of  accused  person  and  recovered  one  envelope 

containing ten hundred rupees currency notes in an envelope 

from his trouser pocket. After handing over the currency notes 

the police officer  asked the accused person to dip his both 

hands (palm, finger and back of the palm) in ammonia solution 

and when he dipped his hand inside the water container both 

of his palm, finger and back of the palm turned pink. The water 

in  the  container  and  ten  currency  notes  also  turned  pink. 

Thereafter the investigating officer seized the long pent worn 

by the accused person, one white colour envelope mixed with 

phenolphthalein  powder  (Material  Ext.  No.1),  bottle  No.  1 

ammonia mixed washed water for the finger of the accused, 

bottle No.2 ammonia mixed washed water for the envelope, 

bottle  No.3  ammonia  mixed  washed  water  in  which  ten 

hundred  rupees  currency  notes  were  dipped,  ten  hundred 

rupees  currency notes  (Material  Ext.  No.2).  The number  of 
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currency notes are - 8BH 661050, 7BG 735499,  4CM 796155, 

8FU 226528, 7CH 698173, JGB 378272, JGB 378270, JGB 

378271, 9BQ 898780 JGB 378269. He has also stated that 

the  wearing  brown  colour  long  pent  in  which  the  currency 

notes were kept in the back pocket by accused Hitendra Nath 

Chakraborty  (Material  Ext.  No.3)  was also seized.  All  those 

articles were seized vide Ext. No.1 in his presence. Ext. No. 

1(1) and Ext. No. 1(2) are his signatures. Ext. No. 1 (3) and 

Ext.  No.  1  (4)  are  signatures  of  accused  Hitendra  Nath 

Chakraborty  and  Ext.  No.  1  (4)  and  Ext.  No.  1  (5)  are 

signatures of witness Dilip Sarma.

6.  PW-2 Sri Joy Chandra Goswami the Commissioner and 

Secretary  to  the  Government  of  Assam,  Health  &  Family 

Welfare Department has stated that on 18.3.09 he received an 

application for prosecution sanction against accused Hitendra 

Nath Chakraborty from the Secretary,  Political and Vigilance 

Department.  The  said  application  was  enclosed  with  police 

investigation  report  and  connected  documents.  After  going 

through  the  police  report  and  relevant  documents  and  due 

application  of  mind  he  accorded  sanction  to  prosecute 

accused  Hitendra  Nath  Chakraborty  U/S  7  PC  Act  in 

connection with ACB police station case No. 7 /02. According 

to him the prosecution sanction order was dictated by him to 

his steno and after going through it he signed the prosecution 

sanction  order  vide  Ext.  No.2  and  Ext.  No.  2  (1)  is  his 

signature.

7.  PW-3. Sri Kamaleswar Dutta has stated that on 19.10.02 

while he was serving as Additional Superintendent of Police, 

Anti Corruption and Vigilance police station, Guwahati the then 

Superintendent of Police on the basis of the complain of Sri 

Upen  Baruah  against  accused  Hitendra  Nath  Chakraborty 

constituted a team of police officers led by him to execute a 

trap to apprehend accused Hitendra Nath Chakraborty and the 

case was endorsed to police Inspector Jamiruddin Laskar for 
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taking  necessary  steps.  The  other  team  members  were 

Inspector of Police Jagadish Sarma, police constable R. Das 

and Makibur Rahman Talukdar. The trap team decided to use 

phenolphthalein powder and ammonia solution to the currency 

notes and the envelope for execution of the trap and ammonia 

solution  was  prepared  in  plain  water  and  on  being  asked 

independent witness Sri Dilip Sarma washed his hands in the 

solution and when he touched the treated peace of paper in 

the solution the colour   of  the solution turned pink.   It  was 

explained to all members that the demanded bribe amount in 

currency notes would be treated with phenolphthalein powder 

and in case Dr. Hitendra Nath Chakraborty accepts the same 

by  his  hand  the  washing  of  his  hand  in  the  solution  of 

ammonia would give the same re-action. Thereafter on being 

asked Sri Upen Baruah produced Rs. 1000/- only in the form 

of ten hundred rupee currency notes which he had brought to 

be paid to the accused Dr. Hitendra Nath Chakroborty as bribe 

pursuance to his demand. The numbers of GC notes is noted 

which are as  -  8 BH 661050, 8 BG 735499, 4CM 796155, 

8FU 226528, 7 CH 698173, 1GB 378272, 1GB 378270, 1GB 

378271, 9 BQ 898780 and 1 GB 378269. The above notes 

were treated with phenolphthalein powder by Jagdish Sarma, 

Inspector  of  Police,  V&AC  and  kept  in  an  envelope  and 

handed over  the envelope containing the said  notes to  the 

complainant Sri Upen Baruah with specific direction to pay the 

same to the accused person only on demand  as bribe and not 

otherwise.  The  currency  notes  were  given  to  Upen Baruah 

only after ensuring that he had no other money/paper with him 

and he kept the treated notes in right side upper chest pocket 

of his shirt. The residual of phenolphthalein powder was kept 

in  an  envelope  which  was  duly  sealed  and  signed  by  all. 

Thereafter all the members of the trap team and the witnesses 

washed their hands with soap and water and ensured that no 

particle of phenolphthalein powder remained with their person. 
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Thereafter  all  the members of  the trap team and witnesses 

were  briefed  about  the  action  to  be  taken  at  the  place  of 

occurrence  i.e.  at  the  Govt  quarter  of  Dr.  Hitendra  Nath 

Chakroborty at Jail compound, Guwahati. Sri Dilip Sarma the 

witness  was  directed  to  accompany  the  complainant  Upen 

Baruah and was directed to remain with the complainant while 

he would approach the accused for payment of bribe amount 

and to over hear the conversation between the accused and 

the complainant regarding demand of bribe and also to see 

the acceptance of bribe by the accused. He has also stated 

that  on  completion  of  this  demonstration  one memorandum 

was prepared vide Ext.  3. The content of the memorandum 

was  written  by  I/O  Jamiruddin  Laskar  and  he  put  his 

signatures vide Exts. 3(1) to 3(4). Accordingly their team went 

to the residence of Dr. Hitendra Nath Chakraborty in a Govt 

vehicle.  After  arrival  at  the  jail  premises  complainant  and 

witness Dilip Sarma were asked to go to inside the room of 

accused and to execute the trap while  they were remained 

outside his residence. After some time they got the signal from 

Upen  Baruah  that  phenolphthalein  powder  treated  currency 

notes were delivered to accused Hitendra Nath Chakraborty. 

Without  delay  they  all  the  team  members  along  with  one 

Executive Magistrate went to the official residence of accused 

person and after  searching the person of  accused Hitendra 

Nath Chakraborty the I/O recovered the envelope containing 

ten hundred rupee currency notes from the right side pocket of 

his trouser. Thereafter the right hand of the accused person 

was  dipped  in  ammonia  solution  in  a  glass  of  water  and 

immediately the water turned pink colour and his hand also 

turned pink colour. The recovered currency notes were seized 

by  the  I/O.  The  wearing  trouser  of  accused  Hitendra  Nath 

Chakraboty  was  also  seized  by  the  I/O  in  presence  of 

witnesses. M Ext. 1 is the envelope, M Ext. 2 is the currency 

notes and M Ext. 3 is the said trouser.



8

8.  According to PW-4  Sri Tarun Ch. Sarma on   30.10.02 

he  was  serving  as  Dy.  Director,  Chemistry  Division,  FSL, 

Kahilipara, Guwahati and on 28.10.02 Director FSL received 

one Carton box with paper containing the following exhibits. 

(1) one sealed bottle containing 50 ml colourless liquid marked 

by  me  C/86/02(a),  (2)  one  sealed  bottle  containing  50  ml 

colourless liquid marked by me C/86/02(b) and (3) one sealed 

bottle  containing  50  ml  colourless  liquid  marked  by  him 

C/86/02(c) from SP, ACB PS. On being examination he found 

that the exhibits  C/86/02(a), C/86/02(b) and C/86/02(c) gave 

positive  test  for  Ammonia  Hydroxide  as  per  done  there. 

Secondly the exhibits C/86/02(a), C/86/02(b) and C/86/02(c) 

were not same with C/86/02(d) with colour and other articles. 

Ext C/86/02(d) is one envelope containing white colour powder 

subsistence  he clarified that when the solution of ammonia in 

water is added to phenolphthalein powder  the solution turned 

to pink colour.  After examination of the solution and powder 

he submitted his report in connection with ACB PS Case No. 

7/02 u/s 7 PC Act. vide Ext. 4 and Ext. 4(1) is his signature. 

His report in connection with ACB PS Case No. 7/02 u/s 7 PC 

Act was forwarded by our Director, FSL vide Ext. 5 and Ext 

5(1)  is  the  signature  of  Director  Sri  Rabin  Dutta  which  is 

known to him.

9.  PW-5  Sri  Jamir  Uddin  Laskar  has  stated  that   on 

19.10.2002 while he was serving as Inspector of police of ACB 

police  station.  On  that  day  at  about  4.30  PM.  O/C  cum 

SP,ACB police station registered a case vide ACB PS Case 

No.7/02 on receipt of complainant filed by Upen Bora and SP 

endorsed the case to him for investigation. After registration of 

the case and on being directed by SP it was decided to lay a 

trap on accused Hitendra Ch. Chakroborty. The accusation in 

the ejhar was that accused Hitendra Ch. Chakraborty, Medical 

Officer, Guwahati  Jail  demanded Rs.15000/- from one Upen 

Boruah for treatment of  his brother Kulen Boruah who was 
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confined in Central Jail in a criminal case. It is also stated that 

he had already paid Rs.500/- as first installment to accused 

Chakroborty and on that day he was going to pay the rest of 

the amount Rs.1000/-. To apprehend the accused person red 

handed  Superintendent  of  police  constituted  one  team 

consisting  of  Kamaleswar  Dutta  DSP  Jagadish  Sarma 

Inspector of police, Ramani Das constable, Mukibur Rahman 

Talukdar constable and himself. The Kamaleswar Dutta was 

the leader  of  the team and at  that  time,  complainant  Upen 

Boruah,  independent  witnesses  Utpal  Sarma  Executive 

Magistrate,  Kamrup,  and  Dilip  Sharma  was  present.  A 

demonstration was  held  for  delivery of  the amount  to  the 

accused  person  by  the  complainant.  Team had  decided  to 

treat the currency notes to be delivered with phenolphthalein 

powder to be washed in Ammonia solution. It was shown to 

the  complainant  and  the  witness  that  if  the  currency  notes 

treated  with  phenolphthalein  powder  is  dipped  in  Ammonia 

solution  the  water  would  turn  pink.  The  10  hundred  rupee 

currency  notes  were  treated  with  phenolphthalein  powder. 

Thereafter one Ammonia solution was prepared in a bottle and 

phenolphthalein powder was added for which the contents of 

the bottle turned pink. Thereafter the said bottle was sealed. In 

the ACB PS the statement of complainant and witnesses was 

recorded.  He has also stated that  before proceeding to the 

place of occurrence he prepared one pre trap memorandum 

vide  Ext.  3  where  the  currency  notes  number  was  also 

recorded. Thereafter they all the team members went to the 

Central Jail,  Guwahati.  They waited by the side of the road 

and complainant Upen Borua and independent witness Dilip 

Sarma went to the official residence of accused Hitendra Nath 

Chakraborty.  After a few minutes of their  entry Upen Borua 

coming out of the residence of accused person and gave the 

signal for action. Immediately all the team members entered 

the room and caught the accused person by his hand and on 
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asking  the  accused  person  brought  out  the  envelope 

containing the currency notes from his right side back  pocket. 

His hand was washed in Ammonia solution for which it turned 

pink and when the currency notes were washed with Ammonia 

solution the colour  of  the notes also turned pink.  The back 

pocket from which envelope was brought out was washed with 

Ammonia  solution  and  the  said  pocket  portion  also  turned 

pink. Thereafter he seized three bottles containing Ammonia 

solution, a white envelope and the currency notes vide seizrue 

list  Ext.  1.  The numbers of  the ten hundred rupee currency 

notes were also recorded in the seizure list. These are 8BH 

661050,  7BG  735499,   4CM  796155,  8FU  226528,  7CH 

698173,  JGB  378272,  JGB  378270,  JGB  378271,  9BQ 

898780 JGB 378269. He took the signatures of the witnesses 

Utpal Sarma Executive Magistrate,  Dilip Sarma and accused 

Hitendra Nath Chakraborty vide Ext. 1(1) &1(2), 1(5) & 1(6), 

1(3) & 1(4) respectively. Ext. 1(7) is my signature. M Ext. 1 is 

the envelope, M Ext. 2 is the currency notes, M Ext. 3 is the 

long pant. After seizure of the articles he made a trap recovery 

memo vide Ext. 6 and Ext. 6 (1) is his signature. On the same 

day  the  accused  person  was  arrested  and  brought  for 

treatment  and  he  was  admitted  in  the  hospital.  During 

investigation he examined and recorded the statement of Dilip 

Sarma,  complainant  Upen  Borua  and  ejahar  writer 

Hridayananda Kalita. On 21.10.02 the accused persons was 

produced  before  the  Special  Judge,  Assam,  Guwahati.  On 

28.10.2002 the seized 4 bottles containing Ammonia solution 

to the Director  FSL,  Assam, Kahilipara for  examination.  On 

16.07.2003  he  handed  over  the  case  diary  because  of  his 

retirement.

10.  PW -6 Sri Upen Barua has stated that they have three 

brothers  namely Kitiswar Barua is his elder brother and Kulen 

Barua is his younger brother 10 to 12 years back. Kulen Barua 

was in Guwahati jail in a theft case. He was released from jail 
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after  about  10  to  12  days  and  he  approached  one 

Hiradayananda  Kalita  to  release  his  brother  from  jail. 

Hiradayananda  Kalita  told  him to  deliver  a  letter  to  the  jail 

Doctor Hitendra Nath Chakraborty.  He took him to an office 

where he remained for 2 to 3 hours. The police officers inside 

the room discussed the matter and after 2 to 3 hours he was 

taken to the residence of the jail Doctor in the jail premises. 

Police officers and one civilian were there. He showed him the 

residence of the jail Doctor. When he pressed the calling bell 

the Doctor came out from inside the house he delivered one 

envelop  to  the  Doctor  and  the  said  Doctor  received  the 

envelop. When the Doctor received the envelop he came out 

from the residence and met Hiridayananda Kalita and he told 

that he had handed over the envelop and  thereafter he do not 

know what happened there.  Now he can not say whether the 

said Doctor is in the court today because he saw him for some 

moment  at  that  time.   Ext.7 is  the write-up in  English and 

Ext.7(1) is his signature. This witness is declared hostile when 

he declined to support his story in the ejahar.

11.  PW-7 Sri Dilip Sharma has stated that on  19.10.2002 at 

about  4.30PM  he  was  in  the  office  of  Vigilance  &  Anti-

Corruption, Christianbasti to have a talk with DSP Sri Bijoy Kr. 

Saikia. Police Inspector Jamir Uddin Laskar was known to him 

because earlier he worked at Bharalumukh Police Station near 

his residence. While he was having a talk with his friend, Sri 

Jamir Uddin Laskar requested him to put his signature in some 

papers  in  connection  with  a  case.  Thereafter  he  put  his 

signature in two documents without reading its contents vide 

Ext.3(6)  to  Ext.3(9)  in  Ext.  No.9  which  is  a    Pre-  Trap 

Memorandum and Ext.6(2) is his signature in Trap- Recovery 

Memorandum. This witness is also declared hostile when he 

declined to support the prosecution case.

12.  PW-8  Sri  Pranabjyoti  Goswami  has  stated  that  on 

6.5.2008 he was serving as Additional  SP Vigilance & Anti 



12

Corruption and on that day Senior Superintendent of Police 

Vigilance & Anti Corruption endorsed ACB PS Case No.7/02 

endorsed  to  him  for  investigation.  His  predecessor  already 

recorded the statements of witnesses and almost completed 

the investigation of the case and it was pending for obtaining 

prosecution  sanction  order.  After  taking  up  the  case  for 

investigation  he  sent  two  reminders  to  the  Joint  Secretary, 

Political  (Vigilance  Cell)  Deptt.  Govt.  of  Assam  for  issuing 

prosecution sanction order. Thereafter on 29.1.2011 Sri J.C. 

Goswami  the  then  Commissioner  Health  &  Family  Welfare 

Deptt,  Govt.  of  Assam accorded prosecution sanction order 

against accused H.N. Chakraborty to prosecute u/s 7 PC Act. 

Ext.2  is  the  said  prosecution  sanction  order  against  the 

accused person. After getting the prosecution sanction order 

against  the accused he had gone through the statement  of 

witnesses  and  other  relevant  documents  and  thereafter  he 

filed the chargesheet against the accused person u/s 7 PC Act 

vide Ext.8 and Ext.8(1) is his signature.

13.  Accused Hitendra Nath Chakraborty in his statement u/s 

313 Cr.P.C. denying the accusation made against him by the 

prosecution  witnesses  has  stated  that  on  19.10.02  after 

coming from the jail while he was talking with his brother-in-

law one Sri Upen Baruah came to his residence and delivered 

one envelope  stating that the medical papers of his brother in 

jail were inside the envelope and he kept the said envelope on 

the top of  a wooden almirah. After some time some police 

personnel in civil dress came to his quarter and asked him to 

hand over the envelope and when he gave the envelope to the 

police  officer  he  asked  him  about  the  content  in  his  back 

pocket and as directed  by the police officer when he opened 

the envelope he found currency notes. Thereafter he did what 

was directed by the police personnel. 

14.  DW-1  Smti  Biju  Devi,  wife  of  accused  Hitendra  Nath 

Chakraborty has stated that on 19.10.02 at about 5 P.M. when 
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her husband Hitendra Nath Chakraborty after coming from the 

jail was talking with her brother and mother and after half an 

hour  some one had rang the calling bell  several  times and 

when she came out from the kitchen she saw her husband 

was talking with a person who gave medical documents in an 

envelope and then her husband kept the said envelope on the 

top of a wooden almirah and after 10 to 15 minutes some one 

had again rang the door bell and when her husband opened 

the  door  one  middle  aged  person  in  civil  dress  asked  her 

husband to bring out the envelope which was delivered to him 

and then her husband coming to know that the said person 

was a police officer handed over the envelope to the police 

officer and then police officer had asked her husband about 

the contents in his back pocket and then her husband showed 

the back pocket  to  the police  officer.  When the said police 

officer insisted her husband to open the envelope four to five 

persons came to their house and out of fear she began to cry.

15.  After  going  through  the  evidence  of  8  prosecution 

witnesses it is seen that PW-6 Upen Baruah who lodged the 

ejahar  against  accused person and PW-7 Dilip  Sarma who 

had  accompanied  the  complainant  to  the  residence  of  the 

accused  person  in  Central  Jail  premises,  Guwahati  are 

declared  hostile  by  the  prosecution  when  they  declined  to 

support the prosecution case. Both these two witnesses had 

also denied the preparation of pre trap memorandum in the 

Office of Superintendent of Police ACB police station.

16.  Now the question is whether  Superintendent  of  Police 

ACB police station after registering the ejahar lodged by the 

complainant constituted the trap team and before proceeding 

to  the  place  of  occurrence  the  concerned  police  officials 

prepared  the  pre-trap  memorandum.  According  to  PW-3 

Kamaleswar  Dutta  Additional  Superintendent  of  Police   on 

19.10.02  the  Superintendent  of  Police  ACB  police  station 
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constituted  the  trap  team  under  his  leadership  comprising 

Jagadish  Sarma  Inspector  of  Police,  constable  R.  Das, 

constable Makibur Rahman and Police Inspector Jamiruddin 

Laskar. After having discussion among them they decided to 

use  phenolphthalein  powder  and  ammonia  solution  to  the 

currency  notes  and  the  envelope.  It  was  demonstrated  to 

PW-6  Upen  Baruah.  PW-7  Dilip  Sarma   that  if  the 

phenolphthalein treated currency notes and the envelope were 

washed in ammonia solution the colour of the notes as well as 

their  hands  would  turn  pink.  After  this  demonstration  the 

complainant Upen Baruah gave ten hundred rupees currency 

notes to the trap team and Jagadish Sarma Inspector of Police 

treated  those  currency  notes  as  well  as  envelope  with 

phenolphthalein  powder  and  handed  over  the  envelope 

containing the said notes to the complainant Upen Baruah with 

specific  direction  to  deliver  the  envelope  to  the  accused 

person  only  on  demand as bribe.  Ext.  No.3  is  the  pre-trap 

memorandum written by PW-5 Jamiruddin Laskar. 

17.  Corroborating the evidence of PW-3, Jamiruddin Laskar 

PW-5 has stated that pre-trap memorandum was prepared on 

the basis  of the ejahar lodged by complainant Upen Baruah 

and  after  demonstrating  the  chemical  reaction  of 

phenolphthalein  powder  with  ammonia  solution  the  pre-trap 

memorandum  was  prepared  by  him  and  then  complainant 

Upen Baruah gave ten hundred rupees currency notes which 

were treated with phenolphthalein powder. PW-7 Dilip Sarma 

who  is  declared  hostile  by  Special  Public  Prosecutor  has 

stated that on 19.10.02 at about 4-30 P.M. while he was in the 

Office  of  Vigilance  &  Anti  Corruption,  Christianbasti  police 

Inspector Jamiruddin Laskar took his signature in Ext.  No.3 

(Pre-trap  Memorandum)  vide  Ext.  No.  3  (6)  to  3  (9).  On 

perusal of the pre-trap memorandum Ext. No.3 it is seen that 

witness  Dilip  Sarma  put  his  four  signatures  in  all  the  four 

pages  of  pre-trap  memorandum.  In  this  memorandum  it  is 
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specifically stated  the manner in which the chemical reaction 

of  phenolphthalein  powder  with  ammonia  solution  was 

demonstrated to the witness.   In this pre-trap memorandum 

number  of  ten  hundred  rupees  currency  notes  were  also 

recorded.  After  going through the evidence of  PW-3,  PW-5 

and PW-7 it is found that police inspector Jamiruddin Laskar 

prepared  the  Ext.  No.3  in  the  Office  of  Superintendent  of 

Police ACB police station in presence of witnesses. 

18.  Next question is  whether the envelope containing ten 

hundred  rupees  currency  notes  was  recovered  from  the 

possession  of  accused  person  by  the  police  officials. 

According to PW-1 Utpal Sarma on 19.10.02 as directed by 

the Deputy Commissioner, Kamrup he after having discussion 

with  the  police  officials  in  the  Office  of  Superintendent  of 

Police, ACB police station went to the premises of Central Jail, 

Guwahati  and   as  contemplated  investigating  police  officer 

went to the official residence of the jail doctor and after ten to 

fifteen minutes when he was told by the investigating officer 

that  the  accused  person  had  already  taken  the  bribe  he 

rushed to  his  official  residence  and the  investigating  police 

officer  searched  the  person  of  accused  Hitendra  Nath 

Chakraborty  in  his  presence  and  recovered  one  envelope 

containing  ten  hundred  rupees  currency  notes  from  the 

possession  of  accused  person.  After  handing  over  the 

currency notes the I/O asked the accused person to dip his 

both hands in the water of the container and then both of his 

hands (palm, finger and back of the palm) turned pink. At the 

same  time  the  water  solution  also  turned  pink.  When  the 

currency notes were dipped in the container the said currency 

notes  also  turned  pink.  Thereafter  the  investigating  officer 

seized  the  long  pant  worn  by  the  accused  person.  After 

recovery  the  investigating  officer  seized  the  white  colour 

envelope treated with phenolphthalein powder, two bottles of 

ammonia  solution,  ten  hundred  rupees  currency  notes  vide 
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Ext. No.1. Supporting the evidence of PW-1 Sri Kamaleswar 

Dutta (PW-3) Additional Superintendent of Police and PW-5 

Inspector of Police Jamiruddin Laskar have also stated in one 

word that when the complainant Upen Baruah after delivering 

the phenolphthalein powder  treated envelope containing the 

currency notes to the accused person gave signal for action 

and  then  all  of  them entered  to  the  residence  of  accused 

Hitendra Nath Chakraborty and when he was asked about the 

contents  of  his  back  trouser  pocket  he  brought  out  the 

envelope containing ten hundred rupees currency notes and 

without delay when the accused person as asked by police 

official dipped his hands in the ammonia solution both of his 

hands turned pink. Not only that ten hundred rupees currency 

notes also turned pink when dipped in the ammonia solution. 

When  the  back  trouser  pocket  of  the  accused  person  was 

washed with ammonia solution  the said pocket portion also 

turned pink. Thereafter the three bottles containing ammonia 

solution, white envelope and the currency notes were seized. 

Accused Hitendra Nath Chakraborty in his reply to a question 

U/S 313 Cr.P.C.   has also admitted that after receiving the 

envelope  from complainant  Upen  Baruah  he  kept  the  said 

envelope  on  the  top  of  a  wooden  almirah  and  after  ten  to 

fifteen minutes when police personnel in civil dress coming to 

his residence asked him to open the envelope he opened and 

then there were currency notes. Thus the recovery of currency 

notes from the possession of the accused person is proved by 

the prosecution witnesses.

19.  Now  the  question  is  whether  the  evidence  of  hostile 

witnesses  PW-6  and  PW-7  can  be  used  in  support  of  the 

prosecution case. The Hon'ble Supreme Court in L.S. Rao Vs 
State of Andhra Pradesh AIR 2004 SC 1720 held that the 

fact that witnesses were declared hostile by the prosecution 

does not result in automatic rejection of their evidence. Even 

evidence of  hostile witness if  it  finds corroboration from the 
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facts of the case may be taken into account while judging guilt 

of accused.  In Promod Das Vs State Tripura 2009 Criminal 
Law Journal 1 (16) (Guwahati- DB) held that entire evidence 

of hostile witness need not be discarded. Evidence of hostile 

witness can be relied on by the prosecution if any portion of 

evidence supports its case and on the basis of such evidence 

even order of conviction can be passed. In  Parimal Guwala 
Vs State of Tripura 2007 Criminal Law Journal 2394 (2400) 
(Guwahati-DB) our Hon’ble High Court held that the evidence 

of the hostile witness remains admissible in the trial and there 

is  no  legal  bar  to  base  conviction  upon  the  testimony  if 

corroborated by other reliable evidence.

20.  According  to  PW-3  Kamaleswar  Dutta  and   PW-5 

Jamiruddin  Laskar  witness  Dilip  Sarma  had  accompanied 

complainant Upen Baruah from the office of Superintendent of 

Police  ACB  police  station  to  the  residence  of  accused  Dr. 

Hitendra  Nath  Chakraborty  at  the  relevant  time.  PW-1  Sri 

Utpal Sarma in his evidence before the court has stated that 

witness Dilip Sarma was present at the time of recovery of the 

currency notes from the possession of accused person and his 

signatures were taken vide Ext. No. 1 (4) and 1 (5). On the 

other hand PW-7 Doilip Sarma has stated  that on 19.10.02 at 

about  4-30  P.M.  when  he  was  having  a  talk  with  Deputy 

Superintendent  of  Police  Sri  Bijoy Kr.  Saikia at  ACB police 

station,  Christianbasti,  Police  inspector  Jamiruddin  Laskar 

took  his  signatures  in  some  papers  in  connection  with  the 

case. He has denied his presence at the time of demonstration 

of chemical reaction of phenolphthalein powder with ammonia 

solution  and  treating  of  ten  hundred  rupees  notes  and  the 

envelope  with  the  phenolphthalein  powder.  He  has  also 

denied  his  presence  at  the  time  of  recovery  of  the 

phenolphthalein  powder  treated  currency  notes  from  the 

possession of accused person in his official residence. PW-3 
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Kamaleswar  Dutta  and  PW-5  Jamiruddin  Laskar  have 

categorically stated that Dilip Sarma was not only present at 

the time of preparation of the pre-trap memorandum he was 

also present at the time of recovery of the currency notes from 

the  possession  of  the  accused  person  because  he 

accompanied the complainant to the residence of the accused 

person  at  the  time  of  occurrence.  PW-6  Upen  Baruah 

(declared  hostile)  in  his  cross-examination  has  stated  that 

when he went to the official residence of the doctor inside the 

jail premises one civil person accompanied him and when he 

delivered the envelope to the accused person the said civil 

person was standing about eight feet away from him. If  we 

read the evidence of PW-1, PW-3, PW-5 and PW-6 together it 

becomes crystal clear that PW-7 Dilip Sarma was present at 

the time of recovery of the currency notes from the possession 

of the accused person in his residence. It is also found that he 

was  present  at  the  time  of  preparation  of  pre-trap 

memorandum in the office of ACB police station. In other word 

it is found that PW-7 Dilip Sarma has suppressed the truth to 

save the accused Hitendra Nath Chakraborty from this case.

21.  Now the pertinent question is whether accused Hitendra 

Nath  Chakraborty  made  the  demand  for  illegal  gratification 

from  complainant  PW-6  Sri  Upen  Baruah.  PW-1  Sri  Utpal 

Sarma in  his  evidence  before  the  court  has  stated  that  on 

19.10.02  while  having  a  talk  with  the  police  officials  in  the 

office of Superintendent of Police, ACB police station he was 

told  by  the  police  personnel  that  accused  Hitendra  Nath 

Chakraborty  the  jail  doctor  had  demanded  bribe  from  the 

relative of  one under trial  prisoner.  Supporting the evidence 

PW-3  Sri  Kamaleswar  Dutta  Additional  Superintendent  of 

Police  has  stated  that  when  he  was  in  the  office  of 

Superintendent of Police ACB police station complainant Upen 

Baruah told him that accused Hitendra Nath Chakraborty had 
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demanded Rs.  1000/-  from him for  treatment  of  his  brother 

who  was  in  judicial  custody  in  Guwahati  jail.  He  has  also 

stated that Upen Baruah had given the ten hundred rupees 

currency  notes  to  the  trap  team  for  apprehension  of  the 

accused person. PW-5 Jamiruddin Laskar has also stated that 

complainant  Upen  Baruah  told  them that  accused  Hitendra 

Nath  Chakraborty  Jail  doctor   had  demanded  Rs.  15,000/- 

from him for treatment of his brother and he had already paid 

Rs. 500/- as first installment to the accused person and on that 

day (19.10.02) he was going to pay the amount of Rs. 1000/-.

22.  Now  let’s  see  the  content  of  the  ejahar.  In  order  to 

appreciate the evidentiary value of  the content of the ejahar it 

is re-produced below-

“ Sub :- Action against corrupt officials (Medical & Health Officer,  

Guwahati District Jail) dated Guwahati 19th October 2002.

Sir,

        I have the honour to state that my brother Mr. Kulen Baruah,  

who is presently languishing in Guwahati  District Jail against  

Paltanbazar  police station case No. 195/02 U/S 379 IPC is  

presently  suffering  from  pneumonia.  I  had  approached  the  

Medical & Health Officer of Guwahati District Jail Mr. Hitendra  

Nath Chakraborty and he had demanded me a sum of  Rs.  

15,000/- to avail my brother with proper medical treatment. I  

had already paid Rs. 500/- as first installment and today I am  

going to pay him Rs. 1000/- as another installment.

          Thanking you in anticipation of stern action against the  

corrupt official. 

                                                   Yours faithfully

                                                   Sri Upen Baruah

                                                   Dighipam, P.S. Sipajhar

                                                   Darrang, Assam”
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23.  PW-6 Sri Upen Baruah exhibiting the ejahar as Ext.  7 

with his signature Ext. No. 7 (1) has stated that his younger 

brother Kulen Baruah was in Guwahati jail ten to twelve years 

back in  a  theft  case  and he  approached one Hidayananda 

Kalita to release his brother from jail and Hidayananda Kalita 

(scribe  of  the  ejahar)  told  him to  deliver  a  letter  to  the  jail 

doctor Hitendra Nath Chakraborty and one day he took him to 

a office where he remained for two to three hours for having a 

discussion with police officers and thereafter he was taken to 

the residence of jail doctor in the jail  premises. He has also 

stated that he was accompanied by a civilian who showed him 

the residence of jail doctor and when he rang the calling bell 

the doctor came out from his house and after delivering one 

envelope to him he came back to meet Hidayananda Kalita 

and told him about the delivery of the envelope. In his cross-

examination by the Special Public Prosecutor he has stated 

that Ext. No.7 (Ejahar) was written by Sri Hidayananda Kalita 

who accompanied him to the police office and to the residence 

of accused person on the date of occurrence. As per prayer 

made by the Special Public Prosecutor summon was issued to 

scribe  Sri  Hidayananda Kalita  but  he  was  not  found in  his 

residence.   As  per  Ext.  No.6  (trap  recovery  memo)  ten 

hundred   rupees  currency  notes  were  recovered  from  the 

possession of accused Hitendra Nath Chakraborty on the date 

of  occurrence.  Seizure  list  Ext.  No.1  also  shows  the  ten 

hundred rupees currency notes along with  one white colour 

envelope and three bottles of ammonia solution were seized 

by  the  investigating  officer.  These  two  documents  have 

corroborated the contents of the ejahar as to demand of illegal 

gratification  of  Rs.  1000/-  by  accused  Hitendra  Nath 

Chakraborty.

24.    Now  lets  have  a  look  at  the  explanation  given  by 

accused  Hitendra  Nath  Chakraborty  as  to  receipt  of  the 

envelope from PW-6 Upen Baruah. According to him on the 
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afternoon of the date of occurrence Upen Baruah came to his 

residence to deliver a envelope containing medical documents 

of his brother in jail and after receiving the said envelope he 

kept it on the top of a wooden almirah. PW-6 Upen Baruah in 

his evidence before the court has not stated that the envelope 

delivered  to  the  jail  doctor  contained  medical  documents. 

According to him while delivering the envelope to the doctor 

he requested the doctor to get his brother released from jail. 

The  accused person has  has not  stated  that  Upen Baruah 

earlier  met  him  and  he  asked  him to  produce  the  medical 

documents.  If  an  unknown  person  gives  any  medical 

documents to a jail doctor he would normally ask the person 

about  the  name of  the  ailing  under  trial  prisoner  for  whom 

medical  documents were given he would also ask him who 

had advised to get medical examination report, where the UTP 

was  examined  etc.  Instead  of  making  such  queries  he 

accepted the envelope and kept it on the top of the almirah. 

The accused person has not stated that prior to accepting the 

envelope from Upen Baruah he asked him on earlier occasion 

to  get  his  ailing  brother  in  jail  medically  examined  for 

investigation purposes. If any under trial prisoner in jail suffers 

from any illness it is the jail doctor who would advise him for 

investigation of his illness. The defence plea seems to be an 

invented one. 

25. Next question is whether the complainant Upen Baruah 

has suppressed the fact of demand of illegal gratification by 

the accused person. According to PW-6 Upen Baruah on the 

afternoon of the date of occurrence he went to the residence 

of accused person in Guwahati Central Jail premises to deliver 

one envelope containing a document  to the accused person 

as instructed by Hidayananda Kalita. But his evidence shows 

that before going to the residence of accused he went to the 

office  of  the  Superintendent  of  Police  ACB  police  station 

where he stayed for two to three hours for having discussion 
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with  police  officials  and  thereafter  he  came   with  police 

personnel in a car to the residence of the accused person.  It 

becomes crystal  clear that complainant Upen Baruah before 

coming to depose in the court has been gained over by the 

accused person and  to save the accused person from this 

case  and  to  make  his  subsequent  story  credible  he  has 

replaced the ten hundred rupees currency notes part  in the 

envelope with one document. The explanation given by PW-6 

Upen Baruah as to  the delivery  of  the envelope containing 

letter  (?)  is  against  natural  human behaviour.  Because if  a 

person is to deliver a letter containing a document to a person 

he  is  not  required  to  go  to  the  office  of  Superintendent  of 

police, discussed the matter with police personnel for two to 

three hours, came to the residence of the accused person in a 

car with police in civil dress and then to deliver the letter to the 

accused person requesting him to help him in getting release 

his brother in jail. PW-6 has not stated that he did not lodge 

the ejahar with the Officer-in-Charge of ACB police station, he 

has not stated that he was compelled by scribe Hidayananda 

Kalita to put his signature in the ejahar. The negative aspect of 

this positive recital is that in order to catch accused Hitendra 

Nath Chakraborty redhanded because  of his demand of illegal 

gratification of Rs. 15,000/- for treatment of his brother PW-6 

Upen  Baruah  approached  Superintendent  of  Police,  ACB 

police station with the written complain stating the sequence of 

events from demand of bribe leading to delivery of the bribe 

money  to  the  accused  person.  The  PW-3  and  PW-5  have 

categorically stated that it  was Upen Baruah who had given 

the ten hundred rupee currency notes to them for treatment 

with  phenolphthalein  powder.  Evidently  PW-6  Upen  Baruah 

has falsely stated that he never met accused Hitendra Nath 

Chakraborty  prior  to  the  date  of  occurrence  when  he 

demanded illegal gratification and on 19.10.02 the envelope 

which  he  delivered to  the accused person in  his  residence 
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contained one document.  The actual fact suppressed by PW-

6  Upen  Baruah  and  his  companion  PW-7  Dilip  Sarma  got 

revealed from the evidence of PW-1 Utpal Sarma Executive 

Magistrarte,  PW-3  Kamaleswar  Dutta  Additional 

Superintendent of Police, PW-5 Jamiruddin Laskar Inspector 

of Police. Their evidence is further corroborated by the ejahar 

(Ext. No.7), pre-trap memo Ext. No.3 ), trap recovery memo 

(Ext. No. 6), seizure list (Ext. No.1), currency notes (Material 

Ext.  No.3).  I  do  not  find  any  reason  to  disbelieve  their 

evidence.

26. In the foregoing paras it is found in the evidence of PW-2 

Sri Joy Chandra Goswami, Commissioner & Secretary to the 

Government of Assam that the sanction to prosecute accused 

Hitendra Nath Chakraborty was accorded on 18.3.09 vide Ext. 

2.  During  cross-examination  of  this  witness  the  learned 

defence advocate has failed to point out any lapse on the part 

of  the  sanctioning  authority  while  according  sanction  to 

prosecute accused Dr. Hitendra Nath Chakraborty U/S 7 PC 

Act.

27. According Section 7 PC Act whoever being a public servant 

accept  or  obtains  for  himself  or  for  any  other  person  any 

gratification as a motive or reward for doing or  forbearing any 

officer to do  an act in the exercise of his official function shall 

be punished with imprisonment for a term which shall not be 

less then  six months but which may extend to five years and 

shall also be liable to fine. Section 20 PC Act says that where 

in any trial of an offence punishable U/S 7 PC Act or Section 

11 PC Act it is proved that accused person has accepted or he 

obtained  or  has  agreed  to  obtain  for  himself  for  any  other 

person any gratification or any valuable thing from any person 

it  shall  be  presumed unless  the  contrary  is  proved that  he 

accepted or obtained or agreed to accept that as  gratification 

or valuable thing as a motive or reward without consideration 

or for consideration which he knows to be inadequate. In the 
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case in hand we have already found that accused Hitendra 

Nath Chakraborty on 19.10.02 accepted illegal gratification of 

Rs.  1000/-  from  complainant  Upen  Baruah  for  providing 

medical treatment to his ailing brother Kulen Baruah who was 

confined in the Central Jail in a theft case.

28. Following my discussion in  the foregoing paras in  the 

light of specific legal provisions and legal ratio laid down by 

the Apex Court as well as our Hon'ble Guwahati High Court, I 

am of the firm view that the prosecution has established the 

case against  accused Hitendra Nath Chakraborty U/S 7 PC 

Act  beyond  all  reasonable  doubt.  Accordingly  he  is  found 

guilty.

29. In  reply  to  the  question  on  sentence  accused  person 

denying his guilt has prayed to take his case leniently because 

of his age and health condition.

30. It is known to all that  vicious forces of corruption have 

started plaguing every walk of life and the officials belonging to 

health  services  are  not  exception.  In  the  case  in  hand the 

accused person being the Medical & Health Officer of Central 

Jail,  Guwahati  was  bound  to  render  adequate  medical 

treatment  to  the  ailing  under  trial  prisoner  but  he  demand 

money  from his  elder  brother.  Obviously  this  conduct  of  a 

medical practitioner is infringement of human rights. The level 

of  moral  degradation  is  disgusting  and  condemnable.  The 

primary objective of criminal justice system is to prevent and 

detect  deviant behaviour to evaluate its extent and then to 

adjudicate  the  damage  by  prescribing  suitable  quantum  of 

punishment. These measures are necessary to provide certain 

safeguard to ensure that citizen are protected and their human 

right are not infringed. If the accused person of this case is 

dealt with leniently it would send a very wrong message not 

only to him but also to the other corrupt government servants.

31. In  the  result  accused  Hitendra  Nath  Chakraborty  is 

convicted  under  section  7  PC  Act  1988  and  sentenced  to 
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undergo rigorous imprisonment for three years six months with 

fine  of  Rs.  10,000/-  in  default  to  undergo  rigorous 

imprisonment for six months.

  

                                                            

                                                          Special Judge, Assam, 
   Guwahati 

Appendix
Exhibited by Spl. PP -
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1. Ext. 1 -  Seizure lists
2. Ext. 2-  Sanction order
3. Ext. 3-  Trap Memorandum
4. Ext. 4 –  F.S.L. Report
5. Ext. 5 -  Forwarding letter 
6. Ext. 6 -  Trap recovery memorandum
7. Ext. 7- FIR
8. Ext. 8 – Charge sheet
9. M. Ext.  -1 –  Envelope
10. M. Ext. 2 – Currency notes
11. M. Ext. 3- Long pent

Special Judge, Assam,
Guwahati 
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Spl. Case No. 2/2011

Question on sentence - 

Q. In this case you are found to have committed the offence 
u/s 7 PC Act which is punishable with rigorous imprisonment 
for five years with fine. What would you say on the sentence ? 

Ans.   I  am  the  sole  bread  earning  member  of  my  family 
consisting of my daughter, wife and old mother. So I may be 
dealt with leniency. 

 

     Special Judge, Assam,
Guwahati 


	                                                   Sri Upen Baruah

