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JUDGMENT

                    The prosecution case in short is that on 22.2.91 one Sri 

Samir  Sarma  of  Uzanbazar,  Guwahati  lodged  an  ejahar  with  the 

Officer-in-Charge of Latasil Police Station stating that on that day at 

about 7-15 a.m. when his father Sri Manobendra Sarma was returning 

home from local market on foot via Naojan road, some extremists shot 

at his father with their gun and as a result he died on the spot. On the 

basis of this ejahar Latasil Police Station case No. 25/91 under section 

302 I.P.C. R/W section 3 / 4 TADA (P) Act was registered and the 

investigation was endorsed to Officer-in-Charge of the police station 

D.  Duarah.  During  investigation  incriminating  articles  were  seized 

and statement of witnesses was recorded. It came to light that accused 

Manoj  Hazarika  @  Dipak,  Mainul  Haque  @  Moon  Ali,  Akan 

Baishya,  Bikash  Khaklari,  Bhaskar  Das  and  Pranjal  Baruah  were 

involved in  the  murder.  Accused  Bhaskar  Das  and Pranjal  Baruah 

were absconding since the date of incident for which they could no be 

arrested. The other four accused persons were arrested and forwarded 

to judicial custody. 

                 On completion of investigation all those six accused 

persons were sent up for trial under section 120 (B)/302 I.P.C. R/W 

section 3 / 4 TADA (P) Act showing accused Bhaskar Das and Pranjal 

Baruah as absconders.

                 In pre-trial stage accused Akan Baishy expired and accused 

Bhaskar Das and Pranjal Baruah appeared before the court and they 

were granted bail.

                On appearance of accused Moon Ali, Manoj Hazarika, 

Bikash Khaklari, Bhaskar Das, Pranjal Baruah charge under section 

302/34 I.P.C. R/W section 3 (2) (3) (5) of TADA (P) Act were framed 

against them to which they pleaded not guilty and claimed to be tried.

2



                In order to prove the case the prosecution has examined 

altogether  26 (twenty six)  witnesses.  The statement  of  the accused 

persons under section 313 Cr.P.C. was also recorded and they have 

declined to adduce defence evidence in support of their plea.

                

Points for determination :
(1) Whether  accused  Moon  Ali,  Manoj  Hazarika,  Bikash 

Khaklari,  Bhaskar  Das,  Pranjal  Baruah  on  22.2.91  in 

furtherance of their common intention committed murder 

of  Manobendra  Sarma  at  Uzanbazar,  Guwahati  by 

intentionally causing his death with gun.

(2) Whether those five accused persons being the members 

of  banned  terrorist  organization  ULFA  killed 

Manobendra Sarma on 22.2.91 with gun at Uzanbazar, 

with  the  intention  to  strike  terror  in  the  minds  of  the 

people.

             I have heard the learned Public Prosecutor and the learned 

defence advocates.

Reasons for decision :

                   PW-1 PW-1 Samir Sarma is the son of deceased 

Manobendra  Sarma,  PW-2  Shyamal  Chakraborty,  PW-3  Khagen 

Sarma, PW-4 Dwijen Kalita, PW-6 Atanu Choudhury, PW-7 Paresh 

Deka, PW-8 Nanda Saikia, PW-10 Rustam Ali, PW-11 Paramanenda 

Roy are neighbours of the deceased, PW-5 Smti Basanti Sarma is the 

widow  of  Late  Manobendra  Sarma,  PW-9  Madhu  Sarma  is  the 

Scientific Officer, PW-12 Tirtha Raj Sarma is the scribe of the ejahar, 

PW-13 Akan Choudhury is an official of District and Sessions Judge, 

Kamrup, PW-14 Dharanidhar Nath is the Officer-in-Charge of Latasil 

Police Station, PW-15 Sayed Abdul Rashid Ahmed, PW-18 Hemkanta 
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Pathak,  PW-19  Debendra  Deka,  PW-20  Uttam  Singh,  PW-22 

Bibekananda  Das,  PW-24  Tilak  Ch.  Baruah  are  the  Investigating 

officers,  PW-16  Debasish  Saikia  is  an  advocate,  PW-17  Niren 

Baishya and PW-21 Smti Rupashree Choudhury Kalita are  officials 

of Designated Court, PW-23 Sailendra Talukdar is Superintendent of 

Police,  Kamrup,  PW-25 Jugesh Ch. Kakati  is  a resident of Dakhin 

Sarania, Paltanbazar and PW-26 Dr. Homeswar Sarma is the medical 

Officer.

                   I have heard the learned Public Prosecutor and the learned 

defence advocates and compared their submissions with the materials 

on record.

                   According to PW-1 Samir Sarma, son of the deceased on 

22.2.91  in  the  morning  when  he  was  in  his  house  his  father 

Manobendra Sama went to the nearby market at Uzanbazar and after 

some  time  some person informed  him that  his  father  was  shot  by 

gunman. When he rushed to the spot he found his father lying dead on 

the  road.  In  the  meantime  police  arrived  and on the  same  day  he 

lodged the ejahar vide Ext. No.1. The inquest on the dead body of his 

father was also done in his presence vide Ext. No.2. He has also stated 

that his father was the General Secretary of Assam Pradesh Congress 

Committee  and because of  this  reason his  father  was killed by the 

extremists. 

                     PW-2 Sri Shyamal Chakraborty, PW-3 Khagen Sarma,  

PW-4 Dwijen Kalita, PW-7 Paresh Deka, PW-8 Nanda Saikia, PW-10 

Rustam  Ali,  PW-11  Paramananda  Roy   came  to  the  place  of 

occurrence after the occurrence. PW-5 Smti Basanti Sarma has stated 

that on 22.2.91 in the morning at about 7-30 a.m. two youths came to 

their house and asked for her husband Manobendra sarma and at that 

time her husband went to the nearby market and after some time one 

Nigoni  informed  her  that  her  husband  was  lying  on  the  road  and 

immediately she and her son Samir Sama went to the spot and found 

her husband with injuries. She has also stated that she came to know 

from police officer Munin Chakraborty that accused Moon Ali, Manoj 
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Hazarika  and  Akan  Baishya  had  killed  her  husband.  PW-6  Atanu 

Choudhury has stated that on the morning of the date of occurrence 

when he heard hue and cry near his residence he went to he place and 

found Manobendra Sarma lying dead on the road. Inquest on the dead 

body was done by police in his presence vide Ext. No.2. PW-9 Madhu 

Sarma has stated that  on 8.4.91 while he was serving as Scientific 

Officer at Forensic Science Laboratory, Kahilipara, he received one 

sealed  paper  packet  containing  three  fired  bullets  and  after 

examination those three bullets were found to be of .38 caliber and he 

submitted his report vide Ext. No. 3 and 4. PW-12 Tirtha Sarma has 

stated that on the morning of the date of occurrence when he came to 

know about  the  incident  he visited the place  of  occurrence and as 

requested by Samir Sarma he wrote the ejahar vide Ext. No.1. PW-13 

Akan  Choudhury,   Sheristadar  of  the  Office  of  Designated  Court, 

Guwahati has stated that on 14.3.2000 investigating officer seized the 

confessional  statement  of  accused  Akan  Baishya  recorded  in 

connection with S.O.U. P.S. case No. 1/91 vide Ext. No.5. He has also 

stated that  on 17.7.2001 investigating officer  Debendra Deka,  DSP 

seized  confessional  statement  of  accused  Moon  Ali  recorded  in 

connection with S.O.U. P.S. case No. 1/91 vide Ext. No.6.

                      PW-14 Dharanidhar Nath has stated that on 22.2.91 

while he was serving as Officer-in-Charge of Latasil police station at 

about 7-50 a.m. one Sri Paresh Ch. Deka verbally informed him that 

Manobendra Sarma of Uzanbazar was shot dead and on the basis of 

this information he made GD entry vide No.682 dated 22.2.91 and 

immediately  he  rushed  to  the  place  of  occurrence  and  found 

Manobendra Sarma lying dead with bullet injuries. One plastic bag 

containing vegetables and other house hold goods were found lying by 

the side of the body. After some time Superintendent of Police and 

other senior police officers arrived at the place of occurrence and he 

performed the inquest on the dead body of Manobendra Sarma vide 

Ext.  No.2.  Thereafter  he  sent  the  dead  body  to  G.M.C.H.  for 

postmortem examination and he seized two bullets found inside the 
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dead body from Dr. Homeswar Sarma and he seized those bullets vide 

Ext. No.7. On the same day Latasil police station case No. 25/91 U/S 

302 I.P.C. R/W section 3 / 4 TADA (P) Act  was registered by the 

Officer-in-Charge of the police station and the case was endorsed to 

him  for  investigation.  During  preliminary  investigation  he  seized 

blood stained wearing apparels on being produced by Sri Homeswar 

Sarma vide Ext. No.8. He examined as many as 24 witnesses and on 

his transfer he handed over the case diary to Inspector Abdul Rashid 

Ahmed.  PW-15  Sayed  Abdul  Rashid  Ahmed  has  stated  that  on 

28.2.91 while he was serving as Officer-in-Charge of Bharalumukh 

police station,  Superintendent  of  police endorsed the Latasil  Police 

Station case No. 25/91 to him for investigation. After taking up the 

case he visited the place of occurrence and recorded the statement of 

witnesses.  He  has  also  stated  that  as  per  instruction  given  by 

Superintendent of Police, he went to New Delhi to interrogate ULFA 

extremist Jiten Das. On 6.4.91 he submitted an application for sending 

the  seized  articles  to  F.S.L.  for  examination.  He  also  seized  one 

document vide Ext. No.9. According to PW-16 Debasish Saikia on 

17.7.2001  while  he  was  serving  as  an  advocate  at  Guwahati  Bar, 

investigating officer Debendra Deka seized the confessional statement 

of Moon Ali from Akan Choudhury, Sheristadar of Designated Court 

vide Ext. No.6. PW-17 Niren Baishya had witnessed the seizure of 

confessional  statement  of  accused  Akan  Baishya  from  Akan 

Choudhury, Sheristadar of Designated Court vide Ext. No.5. PW-18 

Hem Kanta Pathak has stated that on 10.5.05 while he was serving as 

second officer Chandmari Police Station he arrested accused Pranjal 

Baruah and Bhaskar Das as per requisition received from Additional 

Superintendent of Police, Guwahati.

                    PW-19 Debananda Deka has stated that on 7.10.99 while  

he was serving as DSP Panbazar division, Latasil police station case 

No. 25/91 was endorsed to him for investigation and he searched the 

room No.9 of Ayurbedic College, Jalukbari which was used by ULFA 

extremists for their shelter. In the course of investigation he arrested 
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accused Akan Baishya who had made confessional statement before 

the  Superintendent  of  Police,  Kamrup  and  he  seized  the  said 

confessional statement vide Ext. No.5. PW-20 Uttam Singh has stated 

that on 17.7.01 while he was serving as police Sub Inspector at Latasil 

police station, DSP Debananda Deka seized confessional statement of 

Moon Ali  in  his  presence  vide  Ext.  No.6.  PW-21 Smti  Rupashree 

Choudhury Kalita has stated that on 14.3.2000 one DSP seized  the 

confessional statement of accused Akan Baishya from the Office of 

TADA court  vide  Ext.  No.5.  PW-22 Bibekananda  Das,  Additional 

Superintendent  of  Police,  City  Police,  Guwahati  has  stated  that  on 

8.4.04 he took up the investigation of the instant case and after going 

through the materials collected by his predecessor he filed the charge 

sheet  against  the accused persons  showing accused  Pranjal  Baruah 

and Bhaskar Das as absconders vide Ext. No.10. 

                   PW-23 Sailendra Talukdar has stated that on 31.1.92  

while he was serving as Superintendent of Police, Special Operation 

Unit, Guwahati, accused Mainul Haque S/O Abdul Khalek, Noonmati 

was produced before him by the investigating officer for recoding his 

confessional  statement.  Before recording the confessional  statement 

he had explained to the accused person about the consequences  of 

making the confessional statement and after giving caution when the 

accused expressed his desire to confess his guilt,  he forwarded the 

accused  to  judicial  custody  for  reflection.  On  the  following  day 

accused Mainul Haque was again produced before him and when he 

expressed his desire to confess his guilt, he recorded the confessional 

statement in his language vide Ext. No.12. He has also stated that on 

the same day he also recorded the confessional statement of accused 

Akan Baishya  after observing all the formalities vide Ext.No.1.

                   PW-24 Tilak Ch. Baruah has stated nothing about the 

prosecution case. PW-25 Jogesh Ch. Kakoty has stated that on 4.3.91 

at about 12 midnight police visited his house and interrogated him on 

involvement of  accused Atanu Choudhury in the incident and when 
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he  showed  the  house  police  took  Atanu  Choudhury  to  the  police 

station. 

                   PW-26 Dr. Homeswar Sarma has stated that on 22.2.91  

while he was serving as Associated Professor of Forensic Medicine 

Department  at  G.M.C.H.,  Guwahati  he  performed  the  postmortem 

examination on the dead body of Manobendra Sarma, aged 56 years 

and found as follows :

                 External appearance :- The deceased was a fair complexion 

stout built found wearing a ghee coloured hawai shirt showing a o.8 

cm circular tear on right front part 13 cm below the medial end of 

colour and 5 cm on right of the medial border . Slight blacking around 

the tear, a ganji with a 1 cm size tear under the shirt tear, both these 

garments were blood stained, a linear striped blue long pant with dust 

at the knee level and one under pant a secret thread. Garments were 

turned to the I/O. Blood stained was present over face, both hands, 

right chest and also stains of bleeding from noshes and mount. Earth 

stains mixed with blood over the fact. Body was warmed extremely 

and internally on dissection. He has also stated about the injuries that 

(1) One punctured wound of 0.8 cm diameter with little beveling on 

lateral side showing abrasion and contusion collars present over front 

of right side of the chest 5 cm above and little medial  to the right 

nipple (entry wound of bullet). (2) One 0.8 cm diameter  punctured 

wound with abrasion and contusion collars over the right temple, 4 cm 

lateral  to  lateral  end  of  right  eye  (entry  wound).  (3)  One  0.8  cm 

diameter punctured wound with abrasion and contusion collars present 

over the chick 3 cm anterior and slightly lower than the lobule of the 

right ear (entry wound). (4) One punctured wound of 1 cm diameter 

with averted margins of the left trample 7 cm left of lateral end of the 

left eye (exit wound ). Injury No. 2 and 4 are in the same horizontal 

plan. (5) Injury No. 5 one slit like 1/6 cm size lacerated wound placed 

vertically over the left chick corresponding side of the chick of injury 

No. 3. The injury No. 3 and 5 are in the same horizontal plan. (6) 

Injury No. 6 temporal bone on the right side shows a rounded wound 

8



of 1 cm diameter of which the outer table showing clean punctured 

and the inner table showing beveled on the left  side corresponding 

side of the temporal bone shows 1.2 cm diameter wound of which the 

inner  table  shows  a  clean  punctured  whereas  outer  table  shows 

beveled margin. The track of the bullet has passed under the anterior 

part  of  this  spheroid  bone.  The  vertebras  were  healthy.  The  scalp 

confused around the injuries. He has also stated that contusion of the 

whole brain present that the track has passed under the temporal lobes 

of  the  brain  of  either  side  without  injury  in  the  brain  except  the 

confusion.  Weight of the brain measure 1550 grams. Thoracic wall 

punctured.  The 4th rib  in  its  inferior  border  fractured  in  a  circular 

manner under injury No. 7. The 6th rib of left side fractured in midline 

in circular manner 1.2 cm size wide. The upper part of pericardium 

contused the right plural cavity contains 800 ml. of blood. Injury 8 – 

the upper lobe of the right lung punctured from lateral to hilar surface 

under injury No.1. The post surface and hilar surface of the left are 

punctured true and true from hilar side in the upper lobe. The heart 

was healthy and its weight was 3.20 grams. He has also stated that the 

right 2nd and 3rd moldered teeth fractured. The injury numbering 3, 5, 

10  and  11  are  caused  by  the  single  bullet  passing  through  the 

orophanynx. The injury No. 1, 2 and 3 do not show burning blacking. 

The injury numbering 1, 7, 8 and 9 are caused by a  single bullet. The 

bullet is handed over to the I/O. The direction of firing is from right 

side  towards  left  slightly  downwards  and  backwards.  All  the 

abdominal  organs were healthy and pale.  He has also stated in his 

opinion that the cause of death is acute massive hemorrhage resulting 

from injuries. All injuries describes are ante mortem caused by rifle 

fire-arm and homicidal  in nature.  Ext-13 is the Postmortem report. 

Ext- 7 (2) is his signature in the seizure list. Ext- 8 (2) is his signature 

in Ext- 8 seizure list.

              On perusal of the evidence of 26 witnesses it is seen that only 

incriminating material against accused Moon Ali is the confessional 

statement  Ext.  No.12  in  10  pages.  In  his  confessional  statement 
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accused  Moon  Ali  has  stated  that  he  along  with  Bikash  Khaklari, 

Padmeswar  Boro and Akan Baishya stayed in  the  rented house  of 

Changkakati at Zoo road and he along with other militant made a plan 

to kill Manobendra Sarma of Uzanbazar, Congress (I) leader and as 

per their conspiracy he and Akan Baishya in the morning at about 7 

a.m. took one motorcycle and his colleague Bhaskar Das and Pranjal 

Baruah took another motorcycle to go to Uzanbazar. They were armed 

with  revolver  and  accused  Bikash  Khaklary  went  to  the  house  of 

Manobendra  Sarma and when he was not  found in his  house they 

returned from his house and found Manobendra Sarma at Uzanbazar 

Tinali and when he approached them, accused Bhaskar Das opened 

fire aiming at Sarma who instantly fell down on the road and while 

retreating, Akan Baishya had also opened fire two to three rounds at 

him and left the place immediately.

            PW-23 Sailendra Talukdar in his evidence before the court has 

not stated about the contents of the confessional statement.

                 Honble Supreme Court in Arup Bhuyan –Vs – State of 

Assam 2011 (3) GLT (SC1) held that confession to a police officer is 

inadmissible vide Section 25 of the Evidence Act, but it is admissible 

in  TADA  cases  vide  Section  15  of  the  Terrorist  and  Disruptive 

Activities (Prevention) Act. 1987. Confession is a very weak kind of 

evidence. As is well known, the wide spread and rampant practice in 

the  police  in  India  is  to  use  third  degree  methods  for  extracting 

confessions from the alleged accused. Hence, the Courts have to be 

cautious in accepting confession made to the police by the alleged 

accused. Unfortunately, the police in our country are not trained in 

scientific investigation (as is the police in Western countries) nor are 

they  provided  with  the  technical  equipments  for  scientific 

investigation, hence to obtain a conviction they often rely on the easy 

short cut of procuring a confession under torture. Torture is such a 

terrible thing that when a person is under torture he will confess to 

almost any crime. Even Jaon of Arc confessed to be a witch under 

torture.  Hence,  where  the  prosecution  case  mainly  rests  on  the 
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confessional statement made to the police by the alleged accused, in 

the  absence  of  corroborative  material,  the  courts  must  be  hesitant 

before they accept such extra-judicial confessional statements.

          The Hon’ble Supreme Court in Kartar Singh – Vs- State of 

Punjab (1994) 3 Supreme Court cases 569 laid the guide line to 

treat the accused persons detained under TADA (P) Act. 

1. It  is  specifically  stated  that  the  confession  should  be 
recorded in a free atmosphere in the same language in which 
the person is examined and as narrated by him.

2. The  person  from  whom  a  confession  has  been  recorded 
under Section 15(1) of the Act, should be produced before 
the  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate  to whom the confession is  required to  be sent 
under  Rule  15(5)  along  with  the  original  statement  of 
confession,  written  or  recorded  on  mechanical  device 
without unreasonable delay.

3. The  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate should scrupulously record the statement, if any, 
made by the accused so produced and get his signature and 
in case of  any complaint  of  torture,  the person should be 
directed to be produced for  medical  examination  before a 
Medical Officer not lower in rank than of an Assistant Civil 
Surgeon.

4. Notwithstanding anything contained in the Code of Criminal 
Procedure,  1973,  no  police  officer  below  the  rank  of  an 
Assistant Commissioner of Police in the Metropolitan cities 
and elsewhere  of  a  Deputy  Superintendent  of  Police or  a 
police  officer  of  equivalent  rank,  should  investigate  any 
offence punishable under this Act of 1987.

This is necessary in view of the drastic provisions of this 
Act, more so when the Prevention of Corruption Act, 1988 
under section 17 and the Immoral  Traffic  Prevention Act, 
1956 under Section 13, authorise only a police officer of a 
specified  rank  to  investigate  the  offences  under  those 
specified Acts.

5. The police officer if he is seeking the custody of any person 
for pre indictment or pre-trial interrogation from the judicial 
custody must file an affidavit sworn by him explaining the 
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reason not only for such custody but also for the delay, if 
any, in seeking the police custody.

6. In case, the person, taken for interrogation, on receipt of the 
statutory warning that he is not bound to make a confession 
and  that  if  he  does  so,  the  said  statement  may  be  used 
against  him  as  evidence,  asserts  his  right  to  silence,  the 
police  officer  must  respect  his  right  of  assertion  without 
making any compulsion to give a statement of disclosure.

            According  to  Section  15  of  TADA  (P)  Act  (1)  

Notwithstanding anything in the Code or in the Indian Evidence Act, 

1872  (1  of  1872),  but  subject  to  the  provisions  of  this  section,  a 

confession made by a person before a police officer not lower in rank 

than a Superintendent of Police and recorded by such police officer 

either in writing of on any mechanical device like cassettes, tapes or 

sound tracks from out of which sounds or images can be reproduced, 

shall be admissible in the trial of such person or co-accused, abettor or 

conspirator for an offence under this Act or rules made there-under :

(2)       The police officer shall, before recording any confession under 

sub-section (1), explain to the person making it that he is not bound to 

make a confession and that, if he does so, it may be used as evidence 

against  him  and  such  police  officer  shall  not  record  any  such 

confession  unless  upon  questioning  the  person  making  it,  he  has 

reason to believe that it is being made voluntarily.

              In view of the legal ratio laid down by the Apex Court on 

confessional statement of accused under TADA (P) Act it cannot be 

said that confessional statement given by accused Moon Ali and Akan 

Baishya are  voluntary.  It  is  therefore held that  the prosecution has 

failed to prove the case against the accused persons beyond reasonable 

doubt.  They  are  acquitted  accordingly  and  their  bail  bonds  stand 

discharged.

                    

                                                                                         
                                                                                          Judge

Designated Court
Assam, Guwahati 
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Appendix 

Exhibited by Spl. P.P.

1. Ext. 1 – F.I.R.

2. Ext 2  -  Inquest report

3. Ext. 3 -  Expert report

4. Ext. 4 – Expert report

5. Ext. 5-   Seizure list

6. Ext. 6-   Seizure list

7. Ext. 7-   Seizure list

8. Ext. 8-    Seizure list

9. Ext. 9-    Seizure list

10. Ext. 10-  Prosecution sanction

11. Ext. 11-  Charge sheet

12. Ext. 12-  Confessional Statement

13. Ext. 13-   Postmortem report

           

                                                         Judge

  Designated Court

  Assam, Guwahati
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