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JUDGMENT

                    The prosecution case as unfolded at the trial is that on 

26.12.93 at  about 3-30 A.M. a large group of terrorist  armed with 

automatic weapons mounted a strong armed attack on the Jajori police 

station and the adjacent barrack in which police personnel belonging 

to  11  A.P.B.N.  were  staying  as  a  result  of  the  indiscriminate  and 

heavy firing three police personnel namely, ASI Subimal Das, Head 

Constable  driver  Keder  Roy  and  Lench  Nayak  Lochan  Sarma  of 

APBN died on the spot and five other police personnel were critically 

injured  and  one  of  them  Sri  Magania  Bordoloi,  police  constable 

succumbed to his injuries at Nagaon Civil Hospital. Immediately after 

the  incident  all  police  stations  were  alerted  and  during  search 

operation the mini truck bearing registration No. 608 TATA, another 

vehicle bearing registration No. AS-02-3804 and one ambassador car 

bearing  registration  No.  ASN  8035  which  were  involved  in  the 

incident were seized. From the ambassador car extremist Sri Padum 

Sarma and Prasanta  Goswami  were arrested  on the same day.  The 

Officer-in-Charge of Jajori police station Sri Abdus Subhan Laskar 

lodged ejahar in the morning and it  was registered as Jajori  police 

station case No. 58/93 U/S 395/396/397 IPC R/W section 3 / 4 / 5 

TADA (P) Act, 10/13 UA (P) Act, 15 (b) TADA (P) Act, 27 Arms 

Act. In course of investigation it came to light that in this incident 

accused  Prasanta  Goswami,  Bijoy  Phukan,  Amal  Khaklary,  Biplav 

Rajbonshi  @  Siddhi  Mohan  Nath  and  Dharani  Goswami  were 

involved.  Accused  Prasanta  Goswami  and  Bijoy  Phukan  were 

remanded to judicial custody after their arrest while the other three 

accused  persons  were  absconding  and  because  of  this  reason  on 

completion  of  investigation  charge  sheet  was  filed  against  accused 

Prasanta  Goswami  and  Bijoy  Phukan showing  other  three  accused 

persons as absconder U/S 3 (2) (I) (II) (3) (5) TADA (P) Act. Accused 
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Biplav Rajbonshi @ Siddhi Mohan Nath appeared before the court 

and  he  was  granted  bail.  The  other  two  accused  persons  Amal 

Khaklari and Dharani Goswami were declared absconder.

                 On appearance of accused Bijoy Phukan, Prasanta 

Goswami and Siddhi Mohan Nath charge under section 3 (2) (I) (II) 

(3)  (5)  TADA  (P)  Act  were  framed  against  them  to  which  they 

pleaded not guilty and claimed to be tried. During trial accused Bijoy 

Phukan expired and the case abated against him.

                The prosecution in order to prove the case has examined 

altogether  34 witnesses.  Statement  of  the  accused person was also 

recorded U/S 313 Cr.P.C. and they have declined to adduce defence 

evidence.

          

Points for determination   :  
(i)  Whether  on  26.12.93  at  3-30  P.M.  accused  Prasanta 

Goswami,  Siddhi Mohan Nath @ Biplab Rajbongshi being 

members of banned extremist  organization and armed with 

fire arms attacked Jajori police station and killed four police 

personnel which is punishable under section 3 (2) (I) TADA 

(P) Act.

(ii)  Whether  those  two accused  persons  were  members  of 

banned  extremist  organization  ULFA  which  is  punishable 

U/S 3 (5) TADA (P) Act.

             

Reasons for decision :

            I have heard the learned Public Prosecution and the learned 

defence advocate and compared the evidence on record.

                   PW-1 Ram Nath Bora, PW-2 Rabi Goswami, PW-3 

Mahendra Rajkhowa, PW-4 Birinchi Kakoti, PW-5 Chandan Mahanta 
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are the resident of the place of occurrence, PW-6 Purna Kanta Dutta is 

a police constable, PW-7 Md. Ahed Ali, PW-8 Tafiqul Islam, PW-9 

Abdul Sobhan, PW-10 Ansar Ullah are the residents of the locality, 

PW-11 Hemanta Saikia is a school teacher, PW-12 Ratul Saikia is a 

service man, PW-13 Naba Kumar Hazarika is a pharmacist,  PW-14 

Sushil Kr. Das, PW-15 Bhadreswar Bora, PW-16 Ranjit Talukdar is a 

police  personnel,  PW-17  Daneswar  Deka  is  investigating  officer, 

PW18  Abdus  Subhan  Laskar  is  the  complainant,  PW-19  Bhadra 

Hazarika, PW-20 Nripa Hazarika, PW-21 Puspa Talukdar is a police 

constable, PW-22 Biswadhar Bora is a driver, PW-23 Abdul Rashid 

Ahmed  is  the  investigating  officer,  PW-24  Dr.  Madhusudan  Deb 

Goswami is the doctor, PW-25 Prasanna Kr. Kalita is the Scientific 

Officer, PW-26 Sri Pradip Kumar the then Superintendent of Police, 

PW-27  Paragjyoti  Baruah  is  investigating  officer,  PW-28  Jadav 

Baishya  is investigating officer, PW-29 Dilip Kr. Saikia is a police 

personnel,  PW-30  Probodh  Ch.  Nath  is  police  conistable,  PW-31 

Bhaskar Jyoti Bora is police constable, PW-32 Bhuban Dutta is police 

personnel,  PW-33 Phani Bhusan Dhar is Officer-in-Charge,  PW-34 

Krishna Kanta Baishya is investigating officer.

               PW-1 Ram Nath Bora, PW-2 Rabi Goswami,  PW-5 

Chandan  Mahanta,  PW-7  Ahed  Ali,  PW-9  Abdul  Sobhan,  PW-10 

Anser  Ullah,  PW-11 Hemanta  Saikia,  PW-12 Ratul  Saikia,  PW-15 

Bhadreswar Bora, PW-22 Biswadhar Bora, PW-31 Bhaskarjyoti Bora 

and PW-32 Bhuban Dutta have stated nothing about the prosecution 

case. 

               According to P.W-3 Sri Mahendra Rajkhowa on  25-12-93 

he was attached to Jajori P.S. as Constable. On that day at night the 

Jajori police station was attacked by some unknown persons while he 

was  sleeping  in  a  room  in  the  same  police  station  campus.  The 

extremist  forcibly  took  away  about  8  arms  from  almirah  of  their 

police station and killed four policemen including one A.S.I. Subimal 

Das. They died on the spot. After the incident they fled away in a mini 

truck and he noticed about 25 persons in the mini truck and they could 
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not be recognized as their faces were covered with cloth. Lateron he 

came to know that they belonged to ULFA organization. P.W-4 Sri 

Birinchi Kr. Kakoti has stated that about 12/13 years back, Rameswar 

Bora had one ambassador car bearing registration No. ASN-8035. In 

the morning two youths came to the house of Rameswar Bora and 

demanded his car. The vehicle was taken away by them. The faces of 

both  the  persons  were  covered  with  cloth.  The  vehicle  was 

subsequently recovered by police. Rameswar Bora expired. P.W-6 Sri 

Purna Kanta Dutta  has  stated  that  on 25-12-93 he was working at 

Jajori  police  station  as  Constable.  At  about  3  A.M.  some  persons 

started firing when he was on. Four persons entered into the police 

station and out of fear  he fled away from the police station.  After 

about  20 minutes  the said persons  left  the police station in  a  blue 

colour mini  truck. Four constables of the police station were killed 

and some of the constables were injured. They damaged the wooden 

almirah of the police station and took away some rifles and grenades 

and damaged some documents.  P.W-8 Sri  Tafiqul  Islam has stated 

that in the year 1993 he was attached to Jajori police station as Home 

Guard and when  he was sleeping the incident took place at about 3 

A.M. when he heard gun firing he took shelter behind a seized motor 

cycle. After the incident he saw dead bodies of four police constables. 

Some of the constables were also injured. Later he came to know that 

terrorist took away some arms kept in an almirah. 

                 P.W-13 Sri Naba Kumar Hazarika has stated that he has a 

pharmacy in the village Hatisung Kujidah. One night at about 2 A.M. 

in  the month  of  December,  1993 one youth visited his  house.  His 

brother  Sri  Ajit  Hazarika who happens  to  be a  surrendered ULFA 

militant faced him. Next morning his brother told him that one youth 

and thereafter three youths visited their house and they also wanted to 

be injected some medicines.  Then his  brother  reportedly told them 

that  without  prescription  he  would  not  be  able  to  inject  the  said 

medicine. He did not face the aforesaid youths. P.W-14 Sri Sushil Kr. 

Das  in  his  evidence  has  stated that  he does  not  know the accused 
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persons.  On 26-1-94 he  was  in  his  roadside  hotel.  On the  date  of 

incident and at the relevant time he heard hue and cry and hearing the 

cries he did not leave his roadside hotel and remained there. So he can 

not say as to what happened in the place of occurrence. Lateron he 

came to know from the people that some guns were recovered from 

the pond. In that event also he did not visit the place of occurrence

                P.W-16 Sri Ranjit Taklukdar has stated that on  25-12-93 he 

was serving as Constable at Jajori Police Station. On that day while he 

was on night duty at about 3-50 A.M. about 5/6 unknown miscreants 

attacked their Jajori Police Station and started firing from their fire-

arms.  He raised  alarm and he also  retaliated  by firing.  In  the said 

incident he sustained six numbers of bullet injury. After receiving the 

bullet injury he kept concealed himself for saving his life from the 

attack, but the firing was continued for about 15/20 minutes. At that 

time  a  vehicle  came  and  the  said  armed  miscreants  boarded  the 

vehicle and also continued their firing while the vehicle was moving. 

In the said incident one driver, one ASI and another police personnel 

namely Lochan Sarma succumbed to their injuries and some of the 

police personnel also sustained grievous bullet injuries. He has also 

stated that after the incident he informed the then O/C of Jajori P.S. 

who rushed to the police station. The extremists also disconnected all 

the communication and snatched away their wireless set. After about 

half  an  hour  of  the  incident  the  Superintendent  of  Police,  Nagaon 

came to the place of occurrence and provided a vehicle for shifting 

them to the Civil Hospital, Nagaon and they were provided medical 

treatment  at  the  Nagaon  Civil  Hospital.  From  the  Nagaon  Civil 

Hospital, he was referred to GMCH for better treatment. He could not 

identify the extremists who fired on them on the relevant night.

               P.W-17 Sri Daneswar Deka has stated that on 9-2-94 he was  

serving as SI of Police at Jajori Police Station. On that day due to the 

ailment of informant Abdus Subhan Laskar, the case diary of Jajori 

P.S.  Case  No.  58/93  was  handed  over  to  him  to  complete  the 

remaining part of investigation. He has gone through the case diary. In 
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connection  with  this  case  one  person  namely  Burhanuddin  was 

arrested and was produced before the Court. His predecessor Abdus 

Subhan  Laskar  arrested  accused  Padum  Sarma  and  Prasanta 

Goswami.  The  accused  persons  were  produced  before  the 

Superintendent  of  Police,  Nagaon  for  recording  their  confessional 

statements.  He  also  interrogated  one  Sidananda  Das  in  connection 

with  this  case,  who  was  detained  at  Nagaon  P.S.  On  17-3-94  he 

handed over the case diary due to his transfer.

                P.W-18 Md. Abdus Subhan Laskar has stated that on 

26-12-93 he was serving as SI of Police at Jajori P.S. and at about 

3-30 A.M. he heard sound of firing and rushed towards the police 

station. He entered into the police station and saw ASI Subimal Das, 

Head Constable driver Kedar Rai were lying dead with injuries. He 

also found LNK Lochan Sarma was lying dead at the northern side of 

the P.S. He also found constables Probodh Nath, Mohendra Rajkhowa 

,  Mogonia  Bordoloi,  Krishna  Kt.  Duarah  and  Ranjit  Talukdar  in 

injured condition inside the police station. He also did not find the 

wireless set at the P.S. It was informed that on that night some armed 

extremists came in a vehicle with arms and ammunitions and attacked 

the  Jajori  P.S.  for  which  the  aforesaid  persons  died  and  sustained 

injuries in the said incident. It is also learnt that the extremists went 

away towards the eastern side of the P.S. in a vehicle. He has also 

stated that he informed about the incident to his superior officer at 

Nagaon district over telephone. After receiving the information from 

him Superintendent  of  Police,  Nagaon.  Addl.  S.P.  Security  and CI 

Jajori came to the place of occurrence. He shifted the injured to the 

Nagaon Civil Hospital for treatment. He also sent the deceased police 

personnel to Civil Hospital for P.M. examination. On the same day in 

the evening he got information that two numbers of extremists who 

were involved in the incident were detained by Kampur Police. He 

went to the Kampur P.S.  The O/C Kampur P.S. Phanibhusan Dhar 

informed him that after knowing the fact of extremist attack at Jajori 

P.S. he made search of every vehicle and detained two persons in an 

7



ambassador car. The name of the persons who were detained by the 

Kampur Police is Prasanta Goswami @ Sagar and Padum Sarma.

                   P.W-18 has also stated that one the same day he lodged 

FIR  at  Jajori  P.S.  in  connection  with  the  incident  at  7-30  P.M. 

Prasanta Goswami and Padum Sarma were kept at the Nagaon P.S. 

and he  interrogated  them.  After  lodging the  FIR he  had taken the 

charge of investigation. He recorded the statement of injured persons. 

He forwarded the accused Padum Sarma and Prasanta Goswami to the 

court after interrogation. During investigation he also arrested accused 

Ratul Gogoi, Bani Gogoi, Babul Saikia, Prafulla Nath and some other 

persons for interrogation. Ext-1 is the FIR, Ext-1(1) is his signature 

and  Ext-1(2)  is  his  signature  with  note  after  registering  the  case. 

Before registration of the case he made a prayer to the Superintendent 

of Police, Nagaon for adding section 3/4/5 of TADA (P) Act and he 

obtained permission from the Superintendent of Police, Nagaon. Ext-2 

is his prayer. Ext-2 (1) is his signature. Ext-2 (2) is the signature of the 

then Superintendent of Police, Nagaon A.K. Sahai of Nagaon District 

which is known to him. Due to his sudden ailment he handed over the 

C.D. to Baneswar Deka, SI of Police Jajori P.S.

           P.W-19 Sri Bhadra Hazarika has stated that he had a shop at a 

distance  of  3  Km.  from the  Jajori  P.S.  in  the  district  of  Nagaon. 

Before several years back in the morning when he went to his shop he 

heard  that  Jajori  P.S.  was  attacked  by  ULFA  extremists.  On  the 

previous day of incident when he was at his shop about five numbers 

of  ULFA activist  came to their  house and by threatening his  wife 

entered  inside  their  house  and were  discussing  something  inside  a 

room of their house. When he returned home after closing his shop, he 

saw Hemen was standing out side their house and he told him that he 

should not go inside his house because there was discussion going on 

at his house. Hemen told him that Lambu, Padum Sarma and Utpal 

Hazarika were inside the room and discussion was going on between 

them. He got frightened and he took shelter at his kitchen with his 

wife. After 15 minute of his arrival at his house, the persons who were 
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discussing in his house went away. On the next day Jajori P.S. was 

attacked  by  ULFA  extremist.  Sometimes  Padum  Sarma,  Utpal 

Hazarika,  Naga Bora  and Bijoy used to  visit  their  house  and they 

forcibly took tea and lunch in their house. 

                 P.W-20 Sri Nripa Hazarika has stated that witness Bhadra 

Kanta Hazarika (P.W-19) is his elder brother. Several years back one 

day  morning  he  heard  that  the  Jajori  P.S.  was  attacked  by  ULFA 

activist. He heard about the incident. Police recorded his statement. 

On the previous day of the incident at about 2 P.M. some members of 

ULFA  organization  came  to  their  house  and  they  wanted  to  take 

lunch. He told them that they had already taken lunch for which they 

could  not  be  able  to  provide  them with  lunch.  Amongst  the  said 

members of ULFA organization one Padum Sarma was present. He 

know his name as his associates called him as Padum Sarma. The said 

ULFA activist perhaps attacked the Jajori P.S. on the relevant day. He 

saw arms at the hands of Padum Sarma. They were at their house for 

about one hour.

                 P.W-21 Sri Puspa Talukdar has stated that on 14-8-93 he 

was serving as Constable at Jajori P.S. in the district of Nagaon. The 

incident  had  occurred  at  3  A.M.  At  the  time  of  incident  he  was 

sleeping inside the barrack. His duty was allotted on the very day of 

incident  from 4 A.M.  While  he  was  sleeping he  heard  continuous 

sound of firing. He got frightened since he was unarmed he found 

only an iron rod below of his bag. Having no alternative he jumped 

into a pool nearby. When he was inside the pool the extremists fired at 

him, thereafter he took shelter in a latrine of a house of a person near 

the  P.S.  At  that  time  constable  Ranjit  Talukdar  was  on  duty.  He 

sustained serious injuries  and asked him to take duty.  He took the 

charge.  He  informed  their  Commandant  Bhaskarjyoti  Mahanta  and 

also informed Superintendent of Police, Nagaon. In the morning he 

saw  that  constable  Mogonia  Bordoloi,  SI  Subramoniam  Das  and 

Kader Roy died on the spot. In the morning senior police personnel 
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came  to  their  P.S.  He  has  no  knowledge  who  killed  the  police 

personnel and attacked the Jajori P.S. Police recorded his statement.

            P.W-23 Sri Abdul Rasid Ahmed has stated that on       10-10-

98 he was working as DSP (H.Q.) at Nagaon. On that day this case 

was  endorsed to  him by the  Superintendent  of  Police,  Nagaon for 

investigation. After assuming the charge of investigation he had gone 

through the case diary and found that the case was pending for arrest 

of  accused  Bijoy  Phukan,  Bipul  Deka,  Biplab  Rajbangshi,  Adhi 

Doimary, Tankeswar Bhuyan, Manoj Bora and Dharani Goswami. He 

made certain attempt to apprehend them but none of them could be 

apprehended as they were absconding at that time. After few months 

he  has  been  transferred  from  Nagaon,  therefore,  as  per  order  of 

Superintendent of Police, Nagaon he handed over the case diary to his 

successor DSP (H.Q.)

             P.W-24 Dr. Madhusudan Deb Goswami has stated that on 26-

12-93 he was serving as Sr. M & H.O.1 at Nagaon Civil Hospital. On 

that day he performed P.M. examination of Mangal Bordoloi, 48 years 

Hindu  male,  as  per  requisition  of  Nagaon  Civil  Hospital  O.P. 

G.D.Entry No. 252/93 dated 26-12-93. He was escorted and identified 

by ASI Rupram Nath, C/994 Golak Bora and relative Sri Bharat Ch. 

Bordoloi and found the following injuries.

External  appearance-  One  male  human  cadaver  of 

average  built, rigormortis present.

Injury A : (1) One lacerated injury circular one and half 

inch over the right shoulder jointsw margins are inverted with burn of 

the surrounding skin and hairs-site of entry.

(2)  One lacerated injury  circular  three  inches  over  the 

lateral  side  of  the  right  upper  arm  with  dislocation  of  the  right 

shoulder joint, margins are averted-site of exit.

Injury B: One oval shaped penetrating injury in the left 

hand at the lower third of the hand with fracture of both bones.

Injury  C:  One  lacerated  injury  over  the  left  palm 

measuring 2 inch x 2 inch with fracture of index and middle finger.
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Injury D :  Bullet injury on the right thigh entry 2 inches 

and exit 3 inches. 

Injury E :  Compound and comminuted fracture of the 

right lower leg.

Injury F : One compound and comminuted fracture of the 

left lower leg.

Thorax - Heart empty, others already described.

Abdomen – Stomach empty, large intestine faucal matter 

present. Liver, Splin, Kidney and other organs are healthy. Bladder- 

empty. Muscles, bones and joints are described already.

Ante  mortem  blood  clots  are  firmly  adherent  in  and 

around the sites of injuries. Injuries are ante mortem.

Opinion  :-  In  his  opinion  that  is  due  to  shock  and 

haemorrhage as a result of multiple bullet and penetrating injuries.

                    Ext-4 is the Postmortem report and Ext-4(1) is his  

signature.

          He has also stated that one the same day he performed the post  

mortem examination of Subimal Das, 38 years (ASI of Police), male 

Hindu in connection with the Jajori P.S. G.D.E No. 382 dated 26-12-

93 at Nagaon Civil Hospital. He was escorted by Daneswar Deka S.I. 

of Police and identified by Daneswar Deka S.I.

External  appearance  :-  One  male  human  cadaver  of 

average built rigormortis present.

Injury 1 – One circular lacerated injury measuring half 

inch, with burning of hairs and tissue around at the right lower chest-

entry.

Injury 2 – One circular lacerated injury measuring one 

and half inches with averted margins at the left lower chest (lumber 

region)- Exit. Both the injuries can be traced through and through on 

opening lacerated and penetrating injuries found in the left  kidney, 

liver and intestines.

Thorax- Heart empty, others described already.
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Abdomen- Stomach empty, large intestine faucal matter 

present.

Bladder- Empty, others described already.

Ante mortem blood clots are found firmly adherent in an 

around the sites of injuries. Injuries are ante mortem.

Opinion :- In his opinion injuries are caused by bullet. 

Injuries are ante mortem. 

                    Ext-6 is the Postmortem report and Ext-6(1) is his  

signature.

          P.W-24 has also stated that on the same day he performed the 

P.M. Examination on LNK Losan Sarma, male Hindu was escorted 

and identified by Daneswar Deka.

External appearance :- One male cadaver of average built 

rigormortis present and found the following injuries.

Injury A :- (i) One round lacerated injury at the middle of 

the upper abdomen with inverted margins- entry measuring 1 inch.

(ii) One circular lacerated injury with averted edges at the 

back (upper)  one the left  side at  the level  of  12th thorasic  vertebra 

measuring one and half inch, both the injuries i.e. (i) and (ii) can be 

traced through and through.

Injury  B  :-  (i)  One  lacerated  injury  at  the  left  upper, 

anterior thigh measuring one inch with inverted edges-entry.

(ii)  One  lacerated  injury  at  the  left  back  of  the  upper 

thigh  measuring  one  and  half  inch,  averted  edges-exit,  both  the 

injuries can be traced through and through.

Thorax :- Heart-empty, others healthy.

Abdomen :- Stomach empty.

Bladder :- Empty.

Ante mortem blood clots are found firmly adherent in an 

around the sites of injuries. The injuries are ante mortem.

Opinion :- In his opinion that is due to haemorrhage and 

shock as a result of the ante mortem bullet injuries.

                 Ext- 7 is the P.M. report and Ext-7(1) is his signature.

12



                     He has also stated that on the same day he performed the 

P.M. examination on the dead body of H.C Kedar Rai, 45 years, male 

Hindu in connection with Jajori P.S. G.D.E. No. 382 dated 26-12-93. 

He was escorted and identified by S.I. Daneswar Deka of Jajori P.S. 

and found the following injuries.

External  appearance  :-  One human cadaver,  male  with 

eyes  closed,  mouth  and  fists  half  open  built  average,  rigormortis 

present.

Injury :- (i) One circular lacerated injury on the right side 

of the temporal region of the head measuring half inches with inverted 

edge-entry.

Injury (ii) – One big circular lacerated injury on the right 

lower  neck measuring one and half  inch,  margins  are  averted-exit. 

Both the openings could be traced through and through. Internally on 

opening big vessels of the neck, brain matter are found lacerated. The 

injuries are caused by a single bullet injury.

Thorax :- Heart empty, others healthy.

Ante mortem blood clots are found firmly adherent in an 

around the sites of injuries. Injury is ante mortem.

Opinion :- In his opinion that is due to hemorrhage and 

shock as a result of ante mortem bullet injury.

                   Ext- 5 is the P.M. report and Ext-5 (1) is his signature.

                   P.W-25 Sri Prasanna Kr. Kalita has stated that on 15-3-94 

he  was  serving  as  Scientific  Officer,  Serology  Division  of  FSL, 

Kahilipara, Guwahati. On that day He received a sealed exhibit and 

handed over to him by the Director on the same day vide case No. 

58/93 sent by CJM, Nagaon to his Director. Accordingly he examined 

the sealed cloth covered packed and found the following exhibits-1. 

One piece of cloth with sponge removed from back seat of a car No. 

ASN-8035  with  suspected  blood  stained,  marked  as  ‘A’,  MR No. 

186/93. The judicial Magistrate No. 1 and his No. Sero 10/94.

After careful examination he gave the report in this way – 
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Exhibit No. Sero 10/94 gave positive test for human blood of Group 

“0” and forwarded to CJM, Nagaon, Assam through his Director. The 

report  No.  FSL 143/94/204/Sero  1321  dated  9-5-94.  Ext-  8  is  his 

report. Ext- 8(1) is his signature. Ext- 9 is the forwarding report of 

Director  and Ext-  9(1)  is  the signature of  the then Director  Sri  K. 

Goswami which is known to him.

                  P.W-26 Sri Pradeep Kumar has stated that on 18-2-1994 he 

was serving as Superintendent of Police at Nagaon. On that day I/O of 

this case produced Prasanta Goswami @ Sagar Kalita for recording 

his confessional statement in connection with Nagaon P.S. Case No. 

58/93. Accused Prasanta Goswami had already been arrested and he 

was in police custody. On 15-2-1994 as S.P. he interrogated him in 

the police custody. On 18-2-94 I/O of this case made prayer before 

him that the accused was ready for giving confessional statement. He 

told the accused that if he would make confession, it may go against 

him. After giving time for reflection he was kept at the Nagaon police 

station.  At  3  P.M.  he  came  to  police  station  and  in  the  room  of 

Officer-in-Charge,  Nagaon  police  station  the  accused  was  again 

produced  and  he  again  asked  him  and  the  accused  expressed  his 

willingness. Thereafter the confessional statement of accused Prasanta 

Goswami was recorded in Assamese.  After recording it was read over 

to accused who accepted and signed. He also gave a certificate at the 

end of confessional statement of accused. Ext-10 is the confessional 

statement.  Ext-10(1),  Ext-10(2),  Ext-10(3),  Ext-10(4) and Ext-10(5) 

are the signatures of accused Prasanta Goswami which were obtained 

in his presence. Ext-10(6) is the certificate with his signature. After 

recording the confessional statement he handed over the accused to 

the I/O.

                    P.W-27 Sri Paragjyoti Baruah has stated that on 28-2-97 

while he serving as DSP (H.Q.) at Nagaon he received the case diary 

of  Jajori  P.S.  Case  No.  85/93  to  complete  the  remaining  part  of 

investigation. On perusal of case diary he found that investigation of 
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the case was almost completed but due to his transfer he handed over 

the case diary.

             P.W-28 Sri Jadav Baishya has stated that on 28-6-95 while he 

was working as S.I. of Police at Jajori police station he received the 

case diary from his previous I/O Bhuban Dutta in connection with 

Jajori  P.S.  Case  No.  58/93  to  complete  the  remaining  part  of 

investigation. He found that almost 27 Nos. of accused persons were 

arrested  in  connection  with  this  case  and  most  of  them  were 

forwarded to judicial custody. Some of them were in bail. On perusal 

of case record it also revealed that a mini truck No. AS 02-3804 was 

seized by former I/O. The said vehicle was used by the extremist at 

the time of incident.

               P.W-29 Sri Dilip Kr. Saikia has stated that on 25-12-93 

while he was serving as Wireless Operator at Jajori police station in 

the district of Nagaon miscreants attacked Jajori P.S. at 3 A.M and at 

that time he was sleeping. By hearing the sound of firing he got up 

and hid himself in a field near their police station. When he did not 

hearing the sound of firing he entered into the police station and he 

saw ASI Subimal Das, Head Constable Kedar Roi and Losan Sarma 

were dead. He also saw Mangal Bordoloi and one Constable Talukdar 

lying  with  their  injury  and  in  the  evening  he  heard  that  Mangal 

Bordoloi succumbed to his injury lateron. He could not identify any 

person of the extremist group.

              P.W-30 Sri Probodh Ch. Nath has stated that on 26-12-93 

while  he  was sleeping in  the  police  barrack at  night  he  heard  the 

sound  of  firing  bullet  and  he  hid  himself  beneath  a  bed.  Some 

extremist came to the room and directed them to come out and one of 

them struck him in his head and as a result of which he fell down. The 

extremist  also  fired  a  bullet  at  Subimal  Das  and  then  he  fell 

unconscious for about 10/15 minutes. When he came to his sense, he 

saw the dead body of the ASI Subimal Das.  He later informed the 

matter to O/C concerned who was resided about one far long away in 

a rented house from the police station. Some other police personnel 
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were  also  injured  in  the  incident  and all  the  injured  persons  were 

shifted to the hospital for treatment. He could not recognize any of the 

terrorists since the incident took place in the night.

             P.W-33 Sri Phani Bhusan Dhar has stated that on 26-12-93 he 

was serving as O/C of Kampur Police station and at about 8.05 A.M. 

he received an information that Jajori police station was attacked by 

extremists and he was directed to trace a white ambassador car being 

registration No. ASN-8035 which was involved in the attack of Jajori 

Police Station. After receiving the information he sent  some of his 

staff on duty to the roads towards the Jajori police station, so that the 

vehicle  could  be  traced.  After  receiving  the  information  he  made 

G.D.Entry vide No. 598 dated 26-12-93. The police party reported to 

him that the ambassador car bearing registration No. ASN-8035 was 

seized by them and the ambassador car had blood stain on the seat. SI 

Abdul Jalil Choudhury seized the said ambassador car and brought the 

said ambassador car to the police station.

                P.W-34 Sri Krishna Kanta Baishya has stated that in the  

year 1999 he was working as Addl. Superintendent of Police in the 

district  of  Nagaon  he  was  entrusted  to  investigate  the  case  in 

connection with Jajori P.S. Case No. 58/93. After receiving the charge 

of investigation he found that FSL report was not received and some 

of  the  accused  persons  were  yet  to  be  arrested.  Accordingly  he 

received the FSL report. Accused Bijoy Phukan @ Dulal Bora was 

arrested by Kampur police and as directed he was shown arrested. He 

has also stated that  he made a prayer for  prosecution sanction and 

accordingly the then D.G.P., Assam Mr. P.V. Sumant accorded the 

sanction dated 12-11-03 vide Ext-10. Thereafter he submitted charge 

sheet against the accused persons namely Prasanta Goswami @ Sagar 

Kalita and Bijoy Phukan. Accused persons Kamal Khaklary, Biplab 

Rajbangshi  @ Sidhi Nath and Dharani Goswami @ Pintu showing 

them as absconders in Column No. 2 of the charge sheet u/s – 3(2) (i) 

(ii)/3(5) of TADA (P) Act. Ext-11 is the charge sheet and Ext- 11(1) is 

his signature.
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          On perusal of the evidence of 34 prosecution witnesses it is 

seen that except the evidence of PW-26 Pradip Kumar none of the 

other witnesses have specifically stated any thing against these two 

accused persons.  According to PW-26 he recorded the confessional 

statement of accused Prasanta Goswami on 18.2.94 at Nagaon police 

station as per prayer made by the investigating officer. It is also seen 

in  his  evidence  that  after  recording  the  confessional  statement  of 

accused  Prasanta  Goswami  he  was  again  handed  over  to  the 

investigating officer. PW-17 Deben Deka in his cross-examination has 

stated that at the time of making the prayer for recording confessional 

statement of accused Padum Sarma and Prasanta Goswami they were 

in police custody for  50 days and their confessional  statement  was 

recorded in  the  chamber  of  Superintendent  of  Police.  He  has  also 

admitted  that  after  recording  the  confessional  statement  he  neither 

produced the accused persons before the Chief Judicial Magistrate nor 

the  confessional  statement  was  submitted  to  the  Chief  Judicial 

Magistrate, Nagaon. He has also stated that at the time of producing 

the accused persons before the Superintendent of Police he did not 

submit  any medical report of the accused persons to ascertain their 

health  condition.  On  the  other  hand  PW-26  Pradip  Kumar  in  his 

statement before the court has stated that he recorded the confessional 

statement  of  accused  Prasanta  Goswami  at  Nagaon  police  station 

when he was in police custody. 

                     Honble Supreme Court in Arup Bhuyan –Vs – State of 

Assam 2011 (3) GLT (SC1) held that confession to a police officer is 

inadmissible vide Section 25 of the Evidence Act, but it is admissible 

in  TADA  cases  vide  Section  15  of  the  Terrorist  and  Disruptive 

Activities (Prevention) Act. 1987. Confession is a very weak kind of 

evidence. As is well known, the wide spread and rampant practice in 

the  police  in  India  is  to  use  third  degree  methods  for  extracting 

confessions from the alleged accused. Hence, the Courts have to be 

cautious in accepting confession made to the police by the alleged 

accused. Unfortunately, the police in our country are not trained in 
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scientific investigation (as is the police in Western countries) nor are 

they  provided  with  the  technical  equipments  for  scientific 

investigation, hence to obtain a conviction they often rely on the easy 

short cut of procuring a confession under torture. Torture is such a 

terrible thing that when a person is under torture he will confess to 

almost any crime. Even Jaon of Arc confessed to be a witch under 

torture.  Hence,  where  the  prosecution  case  mainly  rests  on  the 

confessional statement made to the police by the alleged accused, in 

the  absence  of  corroborative  material,  the  courts  must  be  hesitant 

before they accept such extra-judicial confessional statements.

          The Hon’ble Supreme Court in Kartar Singh – Vs- State of 

Punjab (1994) 3 Supreme Court cases 569 laid the guide line to 

treat the accused persons detained under TADA (P) Act. 

1. It  is  specifically  stated  that  the  confession  should  be 
recorded in a free atmosphere in the same language in which 
the person is examined and as narrated by him.

2. The  person  from  whom  a  confession  has  been  recorded 
under Section 15(1) of the Act, should be produced before 
the  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate  to whom the confession is  required to  be sent 
under  Rule  15(5)  along  with  the  original  statement  of 
confession,  written  or  recorded  on  mechanical  device 
without unreasonable delay.

3. The  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate should scrupulously record the statement, if any, 
made by the accused so produced and get his signature and 
in case of  any complaint  of  torture,  the person should be 
directed to be produced for  medical  examination  before a 
Medical Officer not lower in rank than of an Assistant Civil 
Surgeon.

4. Notwithstanding anything contained in the Code of Criminal 
Procedure,  1973,  no  police  officer  below  the  rank  of  an 
Assistant Commissioner of Police in the Metropolitan cities 
and elsewhere  of  a  Deputy  Superintendent  of  Police or  a 
police  officer  of  equivalent  rank,  should  investigate  any 
offence punishable under this Act of 1987.
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This is necessary in view of the drastic provisions of this 
Act, more so when the Prevention of Corruption Act, 1988 
under section 17 and the Immoral  Traffic  Prevention Act, 
1956 under Section 13, authorise only a police officer of a 
specified  rank  to  investigate  the  offences  under  those 
specified Acts.

5. The police officer if he is seeking the custody of any person 
for pre indictment or pre-trial interrogation from the judicial 
custody must file an affidavit sworn by him explaining the 
reason not only for such custody but also for the delay, if 
any, in seeking the police custody.

6. In case, the person, taken for interrogation, on receipt of the 
statutory warning that he is not bound to make a confession 
and  that  if  he  does  so,  the  said  statement  may  be  used 
against  him  as  evidence,  asserts  his  right  to  silence,  the 
police  officer  must  respect  his  right  of  assertion  without 
making any compulsion to give a statement of disclosure.

              According to Rule 15 (5) TADA (P) Rule 1984 (5) Every  

confession recorded under the said section 15 shall be sent forthwith 

to the Chief Metropolitan Magistrate or the Chief Judicial Magistrate 

having jurisdiction over the area in which such confession has been 

recorded and such Magistrate shall forward the recorded confession so 

received to the Designated Court which may take cognizance of the 

offence.

                  The Hon’ble Supreme Court in State of Maharastra Vs 

Siraj  Ahmed Nisar  Ahmed (2007) 5 Supreme Court  cases  161 has 

held that- after recording the confession of the accused person in a 

TADA case he is to be produced before the Chief Judicial Magistrate 

to  whom the confessional  statement  was required to be sent  under 

Rule 15 (5) TADA (P) Rule.

                 In the case in hand accused Prasanta Goswami was in 

police  custody  and  after  recoding  his  confession  he  was  never 

produced  before  the  Chief  Judicial  Magistrate,  Nagaon  nor  his 

confession  was  sent  to  Chief  Judicial  Magistrate.  Under  these 
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circumstances  it  cannot  be  said  that  the  confession  of  Prasanta 

Goswami was voluntary so it is not tenable in the eye of law.

                 Following my discussion in the foregoing paragraphs  it is 

quite logical to hold that the prosecution has failed to prove the case 

against accused Prasanta Goswami and Siddhi Mohan Nath beyond 

reasonable doubt. In the result all the accused Prasanta Goswami and 

Siddhi Mohan Nath are acquitted on benefit of doubt. Their bail bonds 

stand discharged.

                Case will revive as soon as the accused Amal Khaklari and 

Dharani Goswami are  apprehended.

                                                                                         Judge

Designated Court

Assam, Guwahati 
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Appendix 

Exhibited by Spl. P.P.

1. Ext. 1 – F.I.R.

2. Ext 2  -  Prayer

3. Ext. 3 -  Seizure list

4. Ext. 4 – Postmortem report

5. Ext. 5-   Postmortem report

6. Ext. 6-   Postmortem report

7. Ext. 7-  Postmortem report

8. Ext. 8-  Forwarding report

9. Ext. 9-  FSL report

10. Ext. 10- Confessional statement

           

                                                         Judge

  Designated Court

  Assam, Guwahati
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