
IN THE COURT OF THE SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

C.R. Case No-3832/ 2009

u/s 403 IPC

                              

                                  Mr. ShyamHarlalka......................Complainant

-vs-

Partha Pratim Sahoo....................... Accused

Offence explained on-26.8.10

Evidence recorded on -26-07-11, 03-03-12, 01-03-13

Argument heard on- 08-04-13

Judgement Delivered on –22.4.13

Advocates who appeared in this case are-

Sri S.K.Agarwal,Advocate for the complainant

Smti Farida Begum,Advocate for the defence

JUDGMENT      

The case of the complainant in brief is that on 14.10.09  complainant 
Sri  Shyam  Harlalka  S/O-  Nanda  Kishor  Harlalka  resident  of  Kumarpara, 
Guwahati,  P.S.  Bhralumukh ,  filed a written complaint   alleging that  the 
complainant is  a proprietor of Shyam Marketing situated at G-2, Golden 
Heights, Chatribari Road, Guwahati, Kamrup, Assam and had been carrying 
business of battery, inverter etc. and the accused person is a busines man 
having its shop namely JAI DURGA MOBILE HOUSE at AT Road, Dergaon 
Assam.  That  the  accused  person  is   a  customer  of  the  company.  The 
complainant alleged that the accused person came to his shop frequently 
and purchased various eletronics instruments such as battery, inverter etc. 
That on 11/2/08 and on some other dates the accused person visited the 
business  premises  of  the complainant  and  purchased  some battery and 
inverters amounting to Rs.74,091 on credit. But inspite of repeated demand 
and  request  the  accused  person  did  not  pay  the  aforesaid  amount.On 
20/08/09 the complainant sent a legal notice demanding the payment of 
goods .The accused person duly  received the notice  but  failed  to  make 
payment of the dues of the complainant. and the complainant alleged that 
the accused person cheated him by making false promises and induced to 



repose faith upon him and on such promise the complainant parted with 
his goods which the accused person misappropriated for his own gain. 

 On receipt of the complaint the Court examined the complainant u/s 
200 Cr.P.C. and finding sufficient ground for proceeding under section 403 
IPC against the accused this Court issued processes against him. On the day 
of appearance of the accused the particulars of offences under section 403 
IPC was explained to the accused and he pleaded not guilty and claimed to 
be tried.

 Three(3)  witnesses  on  behalf  of  complainant  were 
examined.Statement of accused recorded u/s 313 Cr.P.C.Defence plea is of 
denial.Defence did not adduce any evidence.Heard argument advanced by 
the Ld.Counsels of both sides.Perused the evidence on record carefully.

Point of determination:-

1)Whether on 11-02-2008 or on any other date the accused dishonestly 
misappropriated battery, inverter etc. belonging to the complainant? 

DISCUSSION   DECISION AND REASON  THEREOF:-

 

2)  PW-1, the complainant deposed before the Court that he sent battery 
and inverter  to  the  accused  vide  invoice  no.  R1/907 dtd.  11/02/08 and 
invoice no. R1/067 dtd. 28/4/08   through  transport .That  thereafter when 
he asked for the payment, the accused sought time for the same.That he 
sent a legal  notice to the accused person on 28/08/09 and the accused 
recieved the said notice on 5/9/09.That after receipt of the said notice the 
accused  person  spoke  to  the  complainant  over  telephone  roughly  and 
refused to make payment due to the complainant. 

3)Complainant as PW1 has exhibited several documents –the invoices as 
exhibit-1 & 2,the leisure account of the accused as exhibit-3,copy of legal 
notice as exhibit-4,postal receipt as exhibit-5,the A/D card as exhibit-6 and 
the signature of accused therein as exhibit-6(1).

4) During cross  PW1 complainant stated that he first came to know the 
accused person over telephone. That Bimal Sarma one of his employee was 
the connecting man between him and the accused person.That he did not 
mention in his complain petition the date on which he got the order of the 
accused.That he has not submitted any challan or receipt copy in support 
that  accused  received  the  goods.That  exhibit-1  and  2  were  done  in  his 
office and except him there are no signatures of other persons on it.That 
exhibit-3 does not bear any signature and seal. That he filed the complaint 
against the accused person only because the accused person misbehaved 
with him.

5) PW-2 Dilip Sarkar in his deposition before the court stated that he is an 
employee of Shyam Marketing and knows the accused person.That accused 
person came to the business premises and purchased battery and inverter 
but he did not make any payment. He further stated that he booked the 
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goods  mentioned  in  exhibit-1  and  exhibit-2   and  sent  the  same  to  the 
accused. He knows about exhibit-3 wherein closing balance of the accused 
is shown to be Rs. 74,091.

6)PW2 Dilip Sarkar during cross  stated that he, as an employee, does the 
repairing work of  inverter/battery.That it is not mentioned in exhibit-1 that 
goods were given to Partha Pratim Sahoo and that name of Partha Pratim 
Sahoo is  not mentioned in exhibit-2.That exhibit-3 does not contain any 
seal or signature.That except the transaction mentioned in the case at hand 
Partha Pratim has cleared the dues of the other goods he took from their 
shop.That he does not remember as to how many inverter/battery Partha 
Pratim took from their shop.

7)Now,PW2  Dilip  Sarkar  in  his  chief  has  exhibited  a  document  under 
objection as  exhibit-7.During cross  PW2 stated that  exhibit-7  had  to  be 
prepared later on as the copy given to transport were not with them.

8)PW-3,  Biren Chakrabarty  deposed in court  that  he knows the accused 
person and the accused ordered some goods from the complainant's shop. 
That  some  Janta  and  Sahil  booked  the  goods  for  the  accused  in  the 
transport.That accused did not make payment after the goods were sent to 
him.That  accused came to their office and threatened their boss Shyam 
Harlalka to not make the payment.

9)During  cross  PW3  Biren  Chakrabarty  stated  since  2007  he  has  been 
working in Shyam Marketing in battery servicing and delivery of goods. That 
the accused placed the order in 2008 but does not remember the month in 
which the order was placed nor the items ordered by the accused.That in 
September 2009 accused gave the threatening but he does not remember 
the date thereof.That at that time he himself,Dilip Sarkar and 3-4 staff were 
present.

10)Now,the  invoices  marked as  exhibit  1and  2  do  not  disclose  that  the 
goods described therein were purchased by the accused person. As such 
any liability in respect of the goods described in exhibit 1 & 2 cannot be 
fastened on the accused person.Also  exhibit-3 is the alleged ledger account 
of the accused person regularly kept in the course of bussiness in electronic 
form  does not bear seal and signature of any person. 

11) These  exhibits  1,2,&3  are  computer  generated  dcocument  and 
produced before the court  in printed paper.

 Section  65-B  of  Indian  Evidence  Act states-  any  information 
contained  in  an  electronic  record  which  is  printed  on  a 
paper,stored,recorded or copied in optical or magnetic media  produced by 
a  computer  shall  be  deemed  to  be  also  a  documen  if  the  following 
conditions are satisfied..... 

a. The computer output containing the  information was produced by  
the  computer  during  the  period  over  which  the  computer  was  used  
regularly to store or process information for the purposes of any activities  

3



regu;arly carried on over that period by the person having lawful controll  
over the use of the computer.

b. during the said period ,information of the kind contained in the  
electronic record or of the kind from which the information so contained is  
derived was regularly fed into the computer in the ordinary course of the  
said activities.

c. hroughout the material part of the said period, the computer was  
operating properly or, if not ; then in respect of any period in which it was  
not  operating properly  or  was  out  of  operation during  that  part  of  the  
period, was not such as to effect the elecronic record or the accuracy of its  
contents ;and 

d. the information contained in the elecronic record reproduces or is  
derived from such infrormation fed into the computer in the ordinary course  
of the said activities. 

12)But the complainant failed to produce any evidence as to any fact 
which  tends  to  show  that  the  conditions  laid  down  above  has  been 
complied  with  while  tendering  those  documents  before  the  court  as 
evidence.As such the said document being itself inadmissible in evidence, 
cannot be acted upon by this court as a proof of its contents. Therefore the 
complainant  failed  to  prove  that  the  accused  purchased  any  items  i.e. 
inverter , batteries etc. from the complainant and  was thereby indebted to 
the complainant by Rs.74,091/- .

13)The complainant in his cross examination stated that Bimal Sarma 
one of his employees was the connecting link between the complainant 
and the accused in respect of their bussiness transaction but as submitted 
by Ld.Counsel for complainant, said Bimal Sarma was not examined as a 
witness which is a loophole on their part. The complainant failed to state 
the date, month and time of order of goods supplied to the accused person 
nor produced any document showing that the goods were sent to/ recieved 
by  the  accused  person.  He  failed  to  examine  the  employees  of  the 
Roadways   through  whom  he  has  sent  the  goods.  Moreover  the 
complainant himself admitted that he has instituted the complaint as the 
accused misbehaved him.

14) All the witnesses examined by the complainant were interested 
witnesses in the sense that PW1 is the proprietor of the complainant firm 
and  PW2  and  PW3  are  its  employees.The  complainant  has  failed  to 
examine  any  independant  witness  inspite  of  their  availability  in  various 
stages of the alleged bussiness transaction.

15)Ld.Counsel  for  the accused during the course  of  her  argument 
submitted that complainant failed to prove that any goods were received 
by the accused.The goods itself not being received by the accused,question 
of dishonest misappropriation in respect of it does not arise.

16)In view of the above discussion I am of the considered opinion 
that the complainant has failed to prove by cogent evidence that on 11-02-
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2008  or  on  any  other  date  the  accused  dishonestly  misappropriated 
battery, inverter etc. belonging to the complainant. Thus the complainant 
by its evidence failed to prove the ingredients of offence under section 403 
of IPC beyond reasonable doubt against the accused.Accused is therefore 
entitled to acquittal.

 

ORDER

I hereby acquit the accused Partha Pratim Sahoo of the 
charge u/s 403 IPC with a direction to set him forth at his liberty.

Sureties discharged.

Given under my hand and seal of this court on this  22nd 

day of April 2013.

Special Judicial Magistrate

Assam,Guwahati
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