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G.R CASE NO: 9316 OF 2011
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI GOPAL RABI DAS & ORS

DISTRICT: KAMRUP
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

GR CASE NO: 9316/ 2011
U/S 447/ 427/ 294/ 506/ 34 IPC

PROSECUTOR: STATE OF ASSAM
VERSUS

ACCUSED: SHRI GOPAL RABI DAS & ORS

PRESENT : YUSUF AZAZ, SUB DIVISIONAL JUDICIAL 
MAGISTRATE, (S),II, KAMRUP

ADVOCATE FOR THE PROSECUTION: SHRI M. ALI

ADVOCATE FOR THE ACCUSED: SHRI M. HAQUE

OFFENCE EXPLAINED ON : 28/6/2012

EVIDENCE RECORDED ON: 10/9/2012, 5/11/2012, 20/12/2012, 
8/2/2013

ARGUMENT HEARD ON: 11/4/2013

JUDGMENT DELIVERED ON: 23/4/2013

JUDGMENT

1. The  prosecution  in  this  case  was  launched  by  the  lodging  of  an 
ejahar with the Officer in Charge of the Bhangagarh Police Station 
on 27/9/2011 by the informant, Smti Anita Poddar to the effect that 
on 23/9/2011 the accused, Shri Gopal Rabi Das, and Shri Prasanna 
Das came to her house in the absence of her husband and threatened 
her and her daughters and also demolished their boundary wall. The 
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informant has also stated that on that day it was raining very hard as 
such water  entered into their  house  and damaged  their  household 
goods causing loss of about Rs. 10,000/-.

2. The  informant  had  further  alleged  that  the  above  two  accused 
persons and the accused, Smti Pratima Das came to their house again 
on 25/9/2011 and threatened her and her daughters by entering into 
their house.

3. The police upon receipt of the ejahar registered Bhangagarh Police 
Station case no: 260/ 2011 under sections 447/ 427/ 294/ 506/ 34 of 
the Indian Penal Code (IPC) and started investigation in the case. 
Upon  completion  of  the  investigation,  the  police  submitted 
chargesheet  against  the accused persons namely,  Shri  Gopal Rabi 
Das,  Shri Prasanna Das and Smti  Pratima Das under section 447/ 
427/ 294/ 506/ 34 IPC.

4. The accused persons were called upon to enter trial and accordingly 
the accused appeared and the copies of the relevant documents were 
furnished to  them.  The particulars  of  offence  under  sections  447/ 
427/ 294/ 506/ 34 IPC were explained to them to which they pleaded 
not guilty and claimed to be tried.

5. The  prosecution  in  support  of  its  case  examined  as  many  as  six 
witnesses; whereas the defence declined to adduce evidence.

6. The defence case, as is revealed from the statement of the accused 
recorded  under  section  313  CrPC  and  from  the  trend  of  cross 
examination is of total denial. The accused have contended that the 
informant and her family members tried to divert the water to their 
(accused) house as such there was a quarrel and the informant falsely 
lodged this case. The accused had contended that it was raining very 
heavily and as the house of the informant is at a lower level than the 
road, the water usually enters their house and accordingly it entered 
on that day also. The accused have denied demolishing the boundary 
wall.

7. Upon the case set up by the prosecution I have framed the following 
point for determination in this case in order to arrive at a definite 
finding as regards the matter in dispute-
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(1) Whether the accused,  Shri Gopal Rabi Das and Shri Prasanna 
Das, in furtherance of their common intention had demolished the 
boundary wall of the house of Smti Anita Poddar thereby causing 
rain water to enter the house of Smti Anita Poddar which damaged 
the household goods of Smti Anita Poddar to the tune of more than 
Rs.50/- and thereby committed offence under section 427/34 IPC?

(2) Whether the accused persons,  in furtherance of  their  common 
intention had entered into the house of Smti Anita Poddar with the 
intention of threatening Smti  Anita Poddar and her daughters and 
thereby committed offence under section 447/34 IPC?

(3) Whether the accused persons,  in furtherance of  their  common 
intention had used foul  and obscene  language against  Smti  Anita 
Poddar and her daughters to the hearing of the public and thereby 
committed offence under section 294/34 IPC?

(4) Whether the accused persons,  in furtherance of  their  common 
intention had threatened Smti Anita Poddat and her daughters with 
dire  consequences  and  thereby  committed  offence  under  section 
506/34 IPC?

8. I have heard the learned A.P.P and the learned counsels on behalf of 
the aforesaid accused.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

9. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the point for determination.

POINT FOR DETERMINATION NO.1 to 4:

10.All the points for determination are taken together for discussion for 
the  sake  of  convenience  as  all  the  points  for  determination  are 
interconnected with each other.

11.The prosecution has examined as many as six witnesses in support of 
its case. 

TYPED BY ME

YUSUF AZAZ, SUB- DIVISIONAL JUDICIAL MAGISTRATE, (S), II, KAMRUP.



Page 4 of 9

G.R CASE NO: 9316 OF 2011
PROSECUTOR: STATE OF ASSAM Vs
ACCUSED: SHRI GOPAL RABI DAS & ORS

12.The PW1, Smti Anita Poddar is the informant in this case and she 
had deposed that on 23/9/2011 it was raining very heavily and the 
road in front of their house was flooded with water. The PW1 has 
further  deposed  that  the  accused,  Shri  Gopal  Rabi  Das  and  Shri 
Prasanna Das, who are their neighbor, demolished the boundary wall 
of their house which resulted in the water entering their house and 
damaged her household goods. The PW1 has further deposed that 
again on 25/9/2011 the accused persons namely,  Shri  Gopal Rabi 
Das, Shri Prasanna Das and Smti Prasanna Das threatened her and 
told that they would rape her daughters. 

13.The PW5, Smti Arunita Poddar is the daughter of the informant and 
she had deposed that on 23/9/2011 the accused, Shri Gopal Rabi Das 
and Shri Prasanna Das demolished their boundary wall as a result of 
which  the  rain  water  entered  into  their  house.  The  PW5,  Smti 
Arunita Poddar has deposed that  the rain water  damaged a lot  of 
their household goods. The PW5 has further deposed that again on 
25/9/2011 the accused persons, Shri Gopal Rabi Das, Shri Prasanna 
Das and Smti Pratima Das came to their house and threatened them 
and used slang language against them. The PW5 has deposed that the 
accused persons told them that they (informant and their daughters) 
could do nothing as they (Accused) would purchase police and court. 

14.The  husband  of  the  informant,  Shri  Arun  Kumar  Poddar  was 
admittedly not present at the time of the alleged occurrence as such 
his  evidence  in  respect  of  the  alleged  occurrence  is  nothing  but 
hearsay and hence not taken into consideration.

15.The perusal of the evidence on record show that the prosecution has 
examined only two eyewitnesses to the alleged occurrence namely 
the PW1, Smti  Anita  Poddar and the PW5, Smti  Arunita  Poddar. 
Now let me discuss the evidence of these witnesses in details and see 
whether  they  are  corroborated  in  material  particulars  and  as  to 
whether these two witnesses could be relied upon. 

16.The  PW5,  Smti  Arunita  Poddar  had  stated  during  her  cross 
examination  that  when  the  accused  persons  demolished  their 
boundary wall they raised hue and cry and then Shri Zakir Hussain, 
their neighbor came out. She (PW5) had further deposed that no one 
of the other neighbors came out of their house. It is seen from the 
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above that Shri Zakir Hussain, who is an independent witness had 
allegedly witnessed the occurrence as per the version of the PW5, 
Smti  Arunita Poddar; as such let me discuss the evidence of Shri 
Zakir Hussain (PW4) to find out whether he has corroborated the 
PW5 and the PW1. 

17.The PW4, Shri Zakir Hussain has deposed that he is the neighbor of 
the informant and one day the daughter of the informant came and 
called him out of his house and when he came out he saw that the 
police.  The  PW4 had  stated  that  the  police  asked  him about  the 
incident to which he replied that he had witnessed no occurrence. 
The PW4 has  deposed that  he  had not  witnessed  any  occurrence 
involving the accused. It is seen that Shri Zakir Hussain (PW4) had 
not supported the prosecution story. The PW5, Smti Arunita Poddar 
had specifically  stated  that  Shri  Zakir  Hussain  had witnessed  the 
alleged occurrence, but Shri Zakir Hussain had deposed that he never 
witnessed any such occurrence and had also not heard about it. The 
PW4, Shri Zakir Hussain is an independent witness to the alleged 
occurrence and there is nothing on record to doubt or disbelieve him 
as  such  it  is  held  that  the  evidence  of  the  PW1  and  the  PW5 
regarding  the  demolishing  of  the  boundary  wall  by  the  accused 
cannot be relied upon.

18.The prosecution has  further  examined one Shri  Raju Chakravorty 
(PW3) who is also the neighbor of the informant and he had also not 
supported  the  version  of  the  prosecution.  The  PW3,  Shri  Raju 
Chakravorty had deposed that he never saw any such incident and 
had also never heard about any such incident. It cannot be believed 
that  if  any  such  incident  would  really  have  occurred  then  the 
neighbors would not have seen it or at least heard about it. The fact 
that  the  prosecution  has  examined  two  independent  witnesses 
namely the PW3 and the PW4 but none of the above witnesses have 
witnessed or heard about such an incident leads me to believe that no 
such incident took place, because the neighbors would have heard 
about the same had it really occurred.

19.The PW1 and the PW5 are the interested witnesses and further the 
evidence  on  record  suggests  that  there  was  enmity  between  the 
accused persons and the family  of  the informant  as  such there is 
likelihood that the accused persons might have been framed. 
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20.The  prosecution  has  examined  Shri  Narayan  Das  (PW6),  the 
investigating officer in this case and he has deposed that he visited 
the place of occurrence and saw that the boundary wall of the house 
of the informant got tilted to one side, but it  was not demolished 
completely.  There is nothing on record to doubt or  disbelieve the 
PW6.  It  is  seen  that  when the  PW6 actually  visited  the  place  of 
occurrence the boundary wall was not yet demolished and this fact 
would  better  explain  the  evidence  of  the  independent  witnesses 
namely the PW3 and the PW4 who have also deposed that they had 
not witnessed or heard about any such incident of demolishing the 
boundary wall.

21.In addition to the above the police had not seized any brick of the 
alleged demolished wall which leads me to disbelieve the story of 
the  prosecution  that  the  accused  persons  had  demolished  the 
boundary  wall,  because  if  the  said  boundary  wall  was  really 
demolished then there would certainly have been loose bricks of the 
wall and those bricks would have been material evidence.

22.In addition to the above there was delay in lodging the ejahar and 
this  delay  is  not  sufficiently  explained.  The  alleged  incident  of 
demolishing  of  boundary  wall  took  place  on  23/9/2011,  but  the 
ejahar was lodged on 27/9/2011 after a delay of about four days and 
this delay, in the facts of this case, is not sufficiently explained. The 
informant,  Smti  Anita Poddar had not at all  explained as to what 
caused the delay of four days, because the police station is hardly 
about two kilometers from the place of occurrence. The PW5, Smti 
Arunita  Poddar  had tried  to  explain  the  delay  by  stating  that  the 
water had entered into their house and they could not come out of 
their  house  as  such  they  could  not  inform the  police.  The above 
explanation  is  not  found  to  be  reasonable  because  it  cannot  be 
believed that there was so much of water that the occupants of the 
house could not have come out. Further there were three persons in 
the house namely the informant and her two daughters as such any 
one  of  them could  have  informed  the  police.  There  is  inordinate 
delay in lodging the ejahar which is fatal to the prosecution story in 
the facts and circumstances of this case.

23.The PW1, Smti Anita Poddar had further deposed that on 25/3/2009 
the accused persons had threatened her and her daughters and used 
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obscene words. The PW1 had stated that the accused persons told 
that they would rape her daughters. It cannot be believed that father, 
mother and son (the relation of the three accused) would together tell 
of  raping  someone,  and  further  none  of  the  other  prosecution 
witnesses have supported the above statement of the PW1.

24.In  addition  to  the  above  it  has  come  on  record  that  the  accused 
persons had lodged a criminal case against the informant side and 
police came to search them as such it is seen that there was enmity 
between the parties and hence there is every reason for the informant 
to falsely accuse the accused persons.

25.It has also come on record that the house of the informant is situated 
at a lower level from the road and as such it can be held that the rain 
water would enter their house.

26.The  accused  were  asked  about  the  alleged  incident  during  the 
recording of their statement under section 313 CrPC and they had 
admitted  that  there  was  some  quarrel  between  them.  The  above 
explanation  provided  by  the  accused  persons  appears  to  be 
reasonable. There might have arisen some quarrel which might have 
lead to this case, but the prosecution has improved upon their story 
and  had  exaggerated  the  circumstances  which  discredits  their 
version.

27.In view of the above discussions it is held that the PW1 and the PW5 
cannot  be  relied  upon  and  their  evidence  as  regards  the  alleged 
occurrence  cannot  be  believed  because  their  evidence  is  not 
corroborated by independent  witnesses  and further  there  has  been 
inordinate  delay  in  lodging  the  ejahar  as  such  it  is  held  that  the 
prosecution has failed to prove the points for determination.

28.In view of the above discussion it is held that the prosecution has 
failed to prove beyond reasonable doubt that the accused persons had 
demolished the boundary wall or used obscene words or threatened 
the informant.

29.DECISION:   The prosecution has failed to prove beyond reasonable 
doubt that the accused persons had demolished the boundary wall or 
used obscene words or threatened the informant as such all the points 
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for  determination  are  answered  in  the  negative,  in  favour  of  the 
accused.

30.In view of the discussions made above it is held that the prosecution 
has failed to prove beyond reasonable doubt that the accused have 
committed the offence under sections 447/ 427/ 294/ 506/ 34 IPC; as 
such the accused are acquitted of the charges under section 447/ 427/ 
294/ 506/ 34 IPC and they are set at liberty. The bail bond of the 
accused shall remain in force for another six months from today.

31.The case is disposed of on contest without cost.

Given under my hand and the seal of this court on this the 23rd day of April, 
2013 at Guwahati.

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup.

APPENDIX

PROSECUTION EXHIBITS:

1) EXHIBIT 1: EJAHAR
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DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

1) SMTI ANITA PODDAR

2) SHRI ARUN KUMAR PODDAR

3) SHRI RAJU CHAKRAVORTY

4) SHRI ZAKIR HUSSAIN

5) SMTI ARUNITA PODDAR

6) SHRI NARAYAN DAS

DEFENCE WITNESSES

NONE

Yusuf Azaz,
Sub Divisional Judicial Magistrate,(S)II, 
Kamrup
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