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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP

Reference: G.R. Case No.6710/2009 u/s-279/338, IPC
      State of Assam 

Versus
Sri Jogesh kakati 

……… Accused person

Present: Sri Bhupen Kumar Nath, Bsc., LL.B., B.C.J., A.J.S.
For the Prosecution: Mr. S. Zahir, APP
For the Defence: Mrs. A. Begum, Advocate
Evidence recorded on: 11.05.2011, 06.03.2012, 03.08.2012
Argument heard on: 10.01.13
Judgment delivered on: 17.01.13

JUDGMENT

1. The prosecution case in brief is that on 04.08.2009 at about 11.50 
P.M.,  the accused rode the Motorcycle bearing Registration No.AS-
01/AJ-5539 in a rash and negligent manner and hit Smt. Sayandha 
Dey and thereby caused grievous injury to her.  In  this  regard,  the 
informant-Sri  Sankar  Dey  lodged  an  FIR  with  the  Jalukbari  Police 
Station. 

2. On receipt of the said FIR, the police registered a case and started 
investigation into the matter. After completion of the investigation, 
the police submitted charge sheet against the accused under section 
279/338, IPC.

3.  The  copies  of  the  relevant  documents  were  furnished  to  the 
accused in accordance with section 207 of the Cr.P.C.

4. During trial, the particulars of offences punishable under section 
279/338,  IPC,  were  explained  to  the  accused  person  to  which  he 
pleaded not guilty and claimed to be tried. 

5.  The prosecution  has  examined  4  PWs.  The accused person  has 
been examined under  section 313 Cr.P.C.  The plea of  the accused 
person is in total denial and he has declined to adduce evidence in his 
defence. 

6.  I  have heard arguments from the learned APP and the learned 
defence counsel and perused the records of the case in a meticulous 
manner. The points of determination in the case are-
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A) Whether 04.08.2009 at about 11.50 P.M., the accused rode the 
Motorcycle bearing Registration No.AS-01/AJ-5539 on a public way, in 
a manner so rash or negligent as to endanger human life, or to be 
likely  to  cause  hurt  or  injury  to  any  other  person,  and  thereby 
committed an offence punishable under section 279 of the IPC?

B) Whether on 04.08.2009 at about 11.50 P.M., the accused person 
caused grievous hurt to Smt. Sayandha Dey by riding the Motorcycle 
bearing Registration No.AS-01/AJ-5539, on a public way, in a manner 
so rash or negligent as to endanger human life, or personal safety of 
others, and thereby committed an offence punishable under section 
338 of the IPC?

DISCUSSION, DECISION AND REASONS THEREOF 

7.  Before embarking on a detailed discussion, I would like to mention 
that the testimony of PW3, Sri Ramani Talukadar, is not at all relevant 
to the case and hence the same remains beyond the purview of my 
appreciation.

8.  The  PW1,  Sankar  Dey,  is  the  informant  of  the  case.   He  has 
deposed that the occurrence took place 2 (two) years back at about 
11:30 PM.  At that time, his mother was coming home from  “Kirtan”.  
Then,  near  Maligaon  Traffic  Point,  the  motorcycle  bearing 
Registration No.AS 01 AZ 5539 hit her from behind.  Thereafter, the 
PW1 saw the said motorcycle in the police station as the traffic police 
brought the same to the police station. The PW1 has stated that the 
women who accompanied his mother to the Kirtan had informed him 
that his mother was falling down on the road.  However, the PW1 did 
not find his mother on the road as the police had already rushed her 
to the hospital.   The PW1 has deposed that the police themselves 
wrote the FIR as they saw the occurrence. He has stated that as a 
result of the accident, one leg of his mother was broken and she also 
got hurt on different parts of her body. The PW1 has also exhibited 
the FIR as Ext.1 and his signature as Ext.1(1).

In the cross-examination, the PW1 has stated that he did not 
see the accident.

Thus,  from the testimony of  the PW1, the complicity  of  the 
accused  in  the  commission  of  the  alleged  offences  cannot  be 
established.  However, his testimony establishes that as a result of 
the accident, on the date of occurrence, one leg of his mother was 
broken.  In other words, the mother of the PW1 sustained grievous 
injury as a result of the accident. 
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9. The PW2, Sandhya Dey, is the victim of the alleged offences.  She 
has deposed that, the occurrence took place on 04.08.2009 at 11:30 
PM.  At the time, she was returning home after attending “Kirtan”.  
Then suddenly,  a bike coming from Jalukbari  side hit  and knocked 
over her.  The police took her to the medical and caught the bike 
which knocked her down.  On the way to medical, the PW2 regained 
her consciousness. The PW2 had to stay in the medical for one and 
half months for her treatment.  The PW2 further deposes that the 
bike which knocked her down was coming at a high speed and hit her 
from behind. 

In the cross-examination, the PW2 has stated that at the time 
the accident, she was walking with the other friends.  She has stated 
that she did not become unconscious at the very moment of hitting; 
however, after some time she became unconscious.  The PW2 has 
stated that after hitting her,  the rider of the motorcycle fell  down 
upon her and she was conscious till  that moment.  She has stated 
that  she  got  the  smell  of  alcohol  from  the  mouth  of  the  rider. 
Thereafter,  seeing  the  injury  on  the  leg  and  blood,  she  became 
unconscious. The PW2 has denied the suggestion that on seeing the 
bike she jumped and therefore, the accident occurred.  She further 
deposes that the accident has destroyed her life as she could not do 
anything because of her broken leg. The PW2 has stated that she saw 
the boy who caused the accident. The PW2 has further identified the 
accused to be the boy who caused the accident.

10. It  is  pertinent to mention here that  although the defence has 
cross-examined the PW2, it could not in any way dent her version. 
Rather, on a careful perusal of the testimony of the PW2, it appears 
that she has exposited completely true version of the incident.  Thus, 
in  my  considered  opinion,  the  PW2  is  a  wholly  reliable  witness. 
Hence, her testimony is enough for the prosecution to prove its case. 

11. From a careful scrutiny of the testimony of PW2, the following 
facts can be deduced:
A.  The  accused  rode  the  motorcycle  bearing  Registration  No.AS-
01/AJ-5539 at a high speed and hit the PW2 from behind on a public 
road,  as a result of which one leg of the PW2 was broken.  
B. At the time of driving the vehicle, the accused person was under 
influence of alcohol. 

Since at the time of the occurrence, the accused person was 
riding the motorcycle in question under the influence of alcohol and 
at  a  high speed,  rashness  or  negligence on his  part  is  completely 
indisputable.  
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12. The PW4, Mesuruddin Ahmed, is the investigating officer of the 
case.  He has deposed that the occurrence took place on 04.08.2009 
at  11:15  PM  at  Maligaon  Chariali.   He  has  deposed  that  on 
05.08.2009,  Shankar  Dey  lodged  an  FIR  with  the  Jalukbari  Police 
Station,  and OC of  the police  station had given the charge of  the 
investigation to him. The PW4 has deposed that before receiving the 
FIR he went to the place of occurrence and sent the injured to the 
GMCH.  The  PW4  has  deposed  that  he  got  the  accused  and  his 
motorcycle at the place of occurrence and he seized the motorcycle.

Thus,  the  evidence  of  PW4  is  an  additional  boost  for  the 
prosecution, in as much as, the PW4 who is the investigating officer 
of the case, got the accused person and his motorcycle at the place of 
occurrence.
 In view of the above discussion, in my considered opinion,  the 
prosecution in the present case has been successful in showing the 
complicity of the accused person in the commission of the offences 
punishable  under  section  279/338,  IPC.   Therefore,  without  any 
hesitation, I  hold the accused person guilty for  commission of  the 
said offences.  Accordingly, the points for determination are decided 
in positive. 

13. Having regard to the fact that rash or negligent riding on the road 
are quite rampant nowadays, in my considered opinion, any lenient 
approach to persons involved in such rash or negligent riding would 
encourage the prospective perpetrators.  Therefore, I do not deem it 
appropriate to extend the benefit of the Probation of Offenders Act, 
1958 to the accused- Sri Jogesh kakati. 

14. Heard the accused- Sri Jogesh kakati on the question of sentence. 
The accused has submitted that he is  the sole breadwinner of his 
family comprising of his wife, one minor son and an old mother. It is 
submitted  that  the  accused  person  is  an  employee  of  a  private 
company and and he is maintaining his family hand to mouth with his 
limited income. The accused has submitted that in the event of his 
being sent to jail, his family members would starve. Thus, the accused 
has  pleaded  leniency  in  the  award  of  sentence  citing  his  family 
burden and poor economic condition. 
               I have given due regard to the submission made by the 
accused person.

ORDER

15.   Considering the  facts  and circumstances  of  the case  and the 
submission made at the time of hearing on the question of sentence, 
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the  accused- Sri  Jogesh  kakati is  sentenced  to  undergo  rigorous 
imprisonment for 2 (two) months for the commission of the offence 
punishable u/s-279, IPC and the rigorous imprisonment for 4 (four) 
months for the commission of the offence punishable under 338, IPC. 
The  punishments  handed  down  to  the  accused  person  shall  run 
concurrently.

16. Furnish a free copy of judgment to the accused-Sri Jogesh Kakati.

17. Given under my hand and seal of this court on this 17th day of 
January 2013.

(BHUPEN KUMAR NATH)
JUDICIAL MAGISTRATE FIRST CLASS AT 
KAMRUP


