
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP,

GUWAHATI,

ASSAM.

C.R. No. 879/2009

VIS 85(alI85(el of the EmploYees' State

Insurance Act, 1948

-Vs-

1. M/s ACCS Colour Film Private Ltd,

MC Road, Near Guwahati Club, Guwahati-3.

2. Sri Ashok Paul,

Director, M/s ACCS Colour Film Private Ltd,

MC Road, Near Guwahati Club, Guwahati-3 .

............... Accused

Present:

Shri Dipankar Bora, MA, LL.M, AJS,
Chief Judicial Magistrate,
Kamrup, Guwahati.

Appeared:

For the Complainant : Sri N. Majumdar.

For the accused : Smt Jonali Deka, Advocate.

8/08/2011;24/10/2011;30/05/2012;

8/03/·2013. -

8/11/2013.

22/11/2013.

Date of Argument:

Date of Judgment:
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y .,$n.v~'l> 1. Sri A. Hoque, Insurance Inspector, on behalf of the

~v VI

!'..").;sA~~' Complainant, Employees' State Insurance Corporation filed the
~0 '$"

c; ~ instant case on 7/03/2009, stating that the accused M/s ACCS

Colour Film Pvt. Ltd. is covered w.e.f. 1.04.1990 (prov.) u/s



2( 12) of the Employees' State Insurance Act 1948 (ESI Act) and

accordingly the said factory/establishment is covered under

provisions of the said Act. The Code No. 43-2437-34 was

allotted to it. The Complainant stated that u/s40 of the Act, the

principal employer in the first instance is required to recover the

employees share of contribution from their wages apart from

the employer's share of contribution relating to the period in

respect of which the contribution is payable and every such

contribution shall have to be paid within 21 days of the last day
-'

of the calendar month in which the contribution falls due. The

Complainant further pointed out that under Regulation 26 of the

ESI (General) 19S0 (as amended), every Principal Employer is

required to submit the Return of Contribution in FormS in

quadruplicate along with the receipt copies of challans.

2. The Complainant alleges that the accused Ashok Paul being the

Principal Employer of the accused Establishment failed to pay

the contribution amounting to Rs. 34,320/- for the period of

April, 2007 to March, 2008 within the stipulated time and also

failed to submit the return of contribution in quadruplicate in

FormS, as referred to above, along with the receipt copies of

challans, violating the provisions of the Act and thereby

committed offences punishable u/s 8S(a) & 8S(e) of the said

Act. The Complainant also clarified that the requisite sanction to

prosecute the accused was obtained.

3. After cognizance been taken on the matter and processes

issued against the accused, Sri Anjan Saha, the present Director

representing the accused Establishment and the accused Ashok

Paul appeared before the Court to face trial. However, my

learned predecessor was pleased to discharge the accused

Ashok Paul u/s24S (2) CrPC as the alleged period of default

started only after his resignation from the said Establishment.

~

4. Taking into consideration the evidence adduced by the\ ,n, .~~~1>tomplainant, the charge was framed against the accused
: t \' , ~1>~.~,,;'Y\ ~~\ ~'t\'&~ Principal Employer, its Director- Sri Anjan Saha VjS 85(a)j85(e)

~ ()
~~~~~~~' of the ESI Act, 1948, which on being read over and explained,

(j~ +-'& he pleaded not gUilty. During trial, the Complainant examined

one witness, namely, Sri Purnamoy Goswami, the Social

Security Officer, Legal Cell, ESI~, Guwahati as PW1 and he was



duly cross-examined by the defence. The accused was

examined u/s313 CrPC. His plea was of total denial. He

contended that he bought the Establishment from the then

Director of the Establishment, Sri Ashok Paul on 7/09/2007. He

stated that during the period of the alleged default, he did not

own the Company and he had no employees. He pleaded that

he bought the Establishment only after the staff of the

Establishment had resigned. He claimed that Ashok Paul had

informed him that he had submitted the contribution within tbe

stipulated time with the ESI. He also claimed that he had

submitted relevant papers to the ESIC showing the position of

'nil staff' at the time of taking over the Establishment. He

therefore pleaded that as there was no staff working in the

Establishment during the stipulated period, he was not entitled

to pay any contribution to the ESIC.

5. The defence adduced the evidence of one witness, namely, Sri

Naba Kumar Das, a professional photographer, on its behalf as

OWL The case was argued by both the sides. The Complainant

had also submittE:d written arguments.

Points for determination:

1. Whether the accused being the Principal Employer of the M/s

ACCS Colour Film Pvt. Ltd. failed to pay contribution

amounting to Rs. 34,320/- for the period from April, 2007 to

March, 2008 to the Complainant, which he is liable to pay

under the ESI Act, 1948?

2. Whether the accused being the Principal Employer of the said

Establishment failed to submit return reqUired by the ESI

Regulation for the aforesaid period?

-L~/-A ,«6. Before proceeding to discuss the evidence adduced by both the
~~\'\} ~ro

;..\ ,\ ~~ro~~.•~ sides, it would be pertinent to become clear on the present

'11 ~6.qi~~ position of law in respect of the plea taken by both the sides as
":,.:> ~~.

~~ •.~" enumerated above.c," ~
7. The Hon'ble Supreme Court in Employees State Insurance

Corporation -vs- M/s Hotel Kalpaka International, AIR 1993 SC



1530, has clearly decided on the same issue by holding that the

liability to contribute arose from the date of commencement of

the establishment and is a continuing liability till closure. It has

observed that it is fallacious to conclude that because the

employees had gone away there is no liability to contribute.

"The very object of establishing a common fund under section

26 for the benefit of all the employees will again be thwarted if

such a construction is put", the Hon'ble Court observed.

8. Against that backdrop, as we proceed to scrutinize the evidence

on record, we find that the alleged period of default was from

April, 2007 till March, 2008. The accused in his statement

u/s313 CrPC claimed that he had bought the Establishment on

7/9/2007, when there were no employees in the Establishment,

who according to him had already resigned. As per the above

cited case, the plea taken by th~ accused is no ground at all to

absolve liability of an Employer. Even if the accused is to be

believed, we find that he had not made any contribution due

since he bought the Establishment in the month of September,

2007 till March, 2008.

9. To apprise ourselves of the evidence of PW1, as we turn to his

eVidence, we find that he has fully corroborated the

Complainant's case. In his cross, we notice that the present

Director of the accused Establishment, Sri Anjan Saha had

applied for settlement under the Amnesty Schedule, but

according to him, he did not tu-rn up. This evidence remained

unassailed by the defence. He testified that Sri Ashok Paul, the

earlier Director, had resigned from Directorship, w.e.f

31/3/2007 and Form32 was submitted before the Registrar of

Companies. He proved the prosecution sanction letter issued by

the Regional Director as Extl. He proved the Employees

~.

~0 Registration Form showing the accused Establishment being

,,~'" 'C:J~~ registered under ESIC as Ext2. Likewise, he proved the\,,\§ ~
,.;~ 0.$~f1j~q,~q, coverage letter as Ext3, the Demand Notice as Ext4, the show

~(j ~

••")~ o\)~' cause notice as Ext5 to bring home the case of the prosecution.
fG' ~(,

v~ ~f1j In his cross, we do not find anything that goes to falsify the

Complainant's case altogether.

10. DW1 deposed that he was an employee of the said

Establishment till 31/3/2007 and all the employees including its



Director had resigned after the closure of the Company. He

goes on to testify that the Company was bought by Anjan Saha

who thereafter revived the company. He could not say when

Anjan Saha had bought the Establishment. In his cross he

stated that he had not submitted any document to show that he

was actually an employee of the accused Establishment. He

however stated that Sri Anjan Saha after buying the company

ran it by changing its name, which however, is not true as the

accused Establishment is facing trial with the same name. This
""

makes him an unreliable witness and puts question mark with

regard to his evidence that he was once an employee of the said

Establishment.

11. During the course argument, the learned counsel for the

complainant had placed reliance on the above cited case

whereas the learned counsel for the defence maintained that as

there were no employees in the Establishment at the time of

taking over the Establishment by Sri Anjan Saha, he is not liable

to pay any contribution to the Complainant as claimed.

However, we do not find any documentary evidence adduced by

the defence to show that Establishment was completely closed

after 31/3/2007.

12. As already observed, we see that the liability to contribute

arose from the date of commencement of the establishment and

is a continuing liability till closure and in absence of any

documentary evidence to the contrary we cannot hold that the

accused Establishment is not liable to pay the contribution for

the alleged period of default. In view of the same, I find that

the accused, Sri Anjan Saha, being the Principal Employer of the

said Establishment neither had contributed anything during the

stipulated period of default nor had he submitted any return

required under the ESI Regulation. Thus, I find him guilty of

~

offences punishable U/S 85(a) and 85(e) Employees' State.r-<" ~~~~eInsuranceAct, 1948. As the prosecution has been able to prove

~
%',~ ~'b~::<:-,.

..~ "..!s~'b its case beyond reasonable doubt against the accused, he is
~v "'~

'!.. ")V ~~~.. convicted under the said sections of law.
~,ef/)~

(j ~ 13. The Employees' State Insurance Act, 1948 is a beneficial

piece of social security legislation. Any employer can easily

avoid his statutory liability and deny these benefits to the



employees by closing down the business before recovery. That

certainly is not the intendment of the Act. SecAO of the Act

which imposes liability to pay contributions, in the first instance,

on the Principal Employer. Again SecA4 makes an obligation on

the employer to furnish returns and maintain registers. The Act

is social security legislation in the interest of workers in

factories and establishments. And considering the gravity of the

offences committed by the convict, I am not inclined to extend

the benefits of the provisions of the Probation of Offenders Act

1958 to him.

14. The convict is heard on the question of sentence, which is

recorded in separate sheets. He has stated that he has a family

to support and sentencing him to imprisonment would adversely

affect his family, who depends on him.

15. It is true that sentencing a convict to imprisonment carries

with it social stigma to his family apart from the pain and

sufferings it has to undergo in his absence. However,

considering the seriousness of the offences committed by the

convict, which calls for deterrent punishment, taking note of the

statements made by the convict and the amount of contribution

liable to be paid by him, I sentence him to undergo Simple

Imprisonment for a period of 6 (Six) months and to pay fine of

Rs5,000/- (Rupees Five Thousand), in default, to undergo

Simple Imprisonment for a further period of 2 (Two) months u/s

85(a) of the ESI Act, 1948. Likewise, I sentence him to undergo

Simple Imprisonment for a period of 3 (three) months and to

pay fine of Rs2,000/- (Rupees Two Thousand), in default, to

undergo further Simple Imprisonment for a period of l(One)

month u/s 85(e) of the said Act. Both the sentences of

Imprisonment shall run concurrently. Fifty percent of the fine, if

realized, be given to the Complainant u/s 357 (1) (a) CrPC in

defraying the expenses properly incurred in the prosecution.

The case is disposed of.

16. Given under my hand and seal of this Court on this 22nd day of

November, 2013.

Dictated & corrected by
me:

~~~,\II~ '?J•••••e%,l,\1'\O .c}~.
(D. Bora ",'?>~~'?>\\

Chief Judicial Magiss~'P~'?J
Kamrup, GU~~~'cr-~~


