
Title Suit No.  1151`/2006

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.1, Guwahati

                           Present :- Mrs Audri Bhattacharyya

                          The     30th  day of       April           , 2013.

                                               Title Suit NO 1151/2006

 Sri Shankar Lal Bhajanka.......Plaintiff(s)/Petitioner(s)

        -Versus-

Smti Sukh Varsha Palta & Anr......................Defendant(s)/Opp. Party(ies)

           

                                                Title Suit No. 1151/2006

Give dated or dates This Suit/Case coming on for final

hearing on 12-03-2013 in the presence of
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Mr.  R.C. Sanchethi..................................... Advocate(s) for Plaintiff.

 

Shri P.K. Kalita …............................................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:

JUDGMENT

This suit is filed for ejectment , recovery of possession and arrear rent.

Brief Fact Of The Case;

The case of the plaintiff is that the plaintiff is the owner of a shop 

room bearing no.3 with approximate area of 135 sq ft situated on the ground 

floor of Bhajanka market covered by holding no. 511 in ward no. 29 old/43 

new of the Guwahati municipal  corporation. The aforesaid shop premises 

was let out by the plaintiff to the defendant in pursuance of an agreement 

dated 01.07.1993 at a monthly rent of Rs 1100/- payable within the first 
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week of every succeeding month which was enhanced from time to time as 

per the agreement and at the time of filing of the suit the rent was Rs 1924/-.  

As per clause11 of the agreement the tenant and the landlord shall be bound 

by the provisions  of  the Transfer  of  property  Act  and the Assam Urban 

Areas Rent Control Act and other laws and Acts governing the relationship 

of the landlord and tenant so far as they are not contrary to the terms of the 

said agreement and the tenancy is terminable by entering into a covenant by 

both the parties to the said agreement on giving three months notice thereof 

to the party. On 31.07.06 the landlord served a notice upon the tenant by 

registered post with AD in terms of the said agreement thereby terminating 

the tenancy and requiring the tenant to vacate the shop premises within three 

months from the date of receipt of the notice, for starting a new business for 

his son who attained majority. The defendant, however, did not vacate the 

said premises and thereby violated the terms of the agreement and is thereby 

liable to be ejected from the said premises. Further, the plaintiff stated that 

the defendant after the month of October 2006 failed to pay the rent in spite 

of repeated demands & requests of the plaintiff and hence the defendant is a 

defaulter in the eyes of law and is liable to be ejected from the said premises.

The defendant, however, by filing written statement submitted that the 

schedule premises as given by the plaintiff is not admitted and also the said 

agreement  is  not  binding as  the  same  was  not  registered.  Moreover,  the 

plaintiff has no any bonafide need of the shop, rather in order to evict the 

defendant the plaintiff has taken the false plea. The plaintiff’s son is still a 

student, pursuing studies and even if his son desires to start a business the 

plaintiff has several rooms in his possession to start a business. Further, the 

defendant  tried to  pay the rent  after  the month  of  October  2006 but  the 
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plaintiff  avoided  to  receive  the  same  in  order  to  make  the  defendant 

defaulter so that he can be lawfully evicted through judicial process. The 

defendant thereafter approached the court and prayed to allow him to deposit 

the rent and accordingly rent has been deposited every month in the court 

with a notice to the plaintiff and as such the defendant is not a defaulter. As 

per the defendant, the plaintiff has violated the terms of the said agreement 

by not serving three months prior notice on him  for his eviction. 

The defendant, further submitted that the condition of the agreement, 

namely, enhancement of the rent @ 15% every 3 years of tenancy, itself 

indicates that the tenancy is in perpetuity and at no point of time eviction of 

the defendant is required so long as is the rent is increased in time. Also, in 

the said agreement it was stated that the plaintiff may evict the defendant on 

his personal requirement.

As per the defendant Smti. Sukh Varsha Palta, wife of late Yash Pal 

Palta,   is carrying business of Photostat etc. in the said premises after the 

sudden death of her husband who was carrying business in the said premises 

since 1986 for 23 years. With  the active support of her only son Sri. Ashish 

Palta  and  the  said  business  being  the  only  source  of  livelihood,  if  the 

defendant is evicted then mother, son, daughter-in-law and the two grand-

children shall fail to manage morsels of food to keep body and soul together. 

Hence the suit may be dismissed with compensatory loss of Rs.10,000/ for 

unnecessarily dragging the defendant to the court.

Upon the pleadings of both the parties and the documents submitted,  the 

following issues were framed. 

ISSUES:
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1. Whether  the  plaintiff’s  requirement  of  the  suit  premises  is 

bonafide?

2. Whether the defendant is a defaulter with respect to payment of 

rent for the suit premises?

3. Whether the plaintiff is entitled to arrear of rent?

4. Whether the plaintiff is entitled to the relief(s) as prayed for?

              I have gone through the pleadings of both the parties, the evidence 

on  record  and  perused  the  relevant  documents  and  also  considered  the 

submissions made by the learned counsels  for  and on behalf  of both the 

parties.  The  plaintiff  adduced  evidence  of  1  Witness  and  defendant  side 

adduced evidence of 2 witnesses.  Argument was heard. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF:

       My decision on the above issues are as follows:-

ISSUE NO. 1: Whether the plaintiff’s requirement of the suit premises is  

bonafide?

As to the requirement of the suit premises the plaintiff as PW1 in his 

evidence  has  stated  that,  the  same  is  required  for  the  bonafide  need  of 

starting  a  new  business  for  his  son  who  has  attained  majority  and 

accordingly  he  served  a  notice  dated  31.07.06  upon  the  defendant  by 

registered  post  with  AD  in  terms  of  the  agreement  dated  01.07.1993. 

Exhibit-1 is the said agreement, Exhibit-2 is the said notice and Exhibit 3 is 

the copy of the said postal receipt.
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PW1 in  his  cross  examination  has  further  stated  that  his  son  was 

studying at  Dehradoon at  the  relevant  period of  time.  Further,  PW1 has 

stated  that  in  the  ground  floor  of  the  same  building  in  which  the  suit 

premises is located, there were six rooms which were rented out to different 

tenants and later on four rooms were vacated and the walls partitioning the 

four rooms were demolished and converted into one single room which is 

still vacant.

Now,  DW2  who  is  an  employee  of  the  plaintiff’s  business 

establishment, has stated in his evidence that the plaintiff is the owner of 6 

rooms in the building in which the suit premises is located. Two rooms are 

rented  out  and the other  four  rooms are  converted  into  one  single  room 

which is not rented out and lying vacant and if the plaintiff desires he can 

start business in that single room. The defendants have a small business in 

the tenanted premises and out of the income there from the defendant has 

been making out their livelihood. DW2 has further stated that, the defendant 

has been paying maintenance charges as regards the tenanted suit premises. 

Exhibit  D  series  also  shows  that  the  defendants  have  been  paying  the 

maintenance charges to the plaintiff. 

The defendant side has relied on the decision of the hon’ble Supreme 

Court in Raghunath G. Panhale Vs M/s Chaganlal Sundarji and co. reported 

in AIR 1999 SC 3864(1) in support of their case. The hon’ble supreme court 

in  this  case  while  interpreting  the  word’s  “reasonable  and  bonafide 

requirement” appearing in the Bombay Rents, Hotel Lodging Houses Rates 

Control Act 1947, has observed that a reasonable and bonafide requirement 

is something in between a mere desire or wish on one hand and a compelling 

or dire or absolute necessity at the other end. It may be a need in present or 

within reasonable proximity in the future and also the requirement must be 
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honest and not tainted with any oblique motive. A landlord need not lose his 

existing job nor resign it nor reach a level of starvation to contemplate that 

he must get possession of his premises for establishing a business.

                 Now if  we import  the above principle  of  reasoning in 

understanding the provision of section 5(1)(C) of the Assam Urban Areas 

Rent  Control  Act  1972,  then  the  first  question  which  comes  up  for 

consideration before us is that whether the requirement of suit premises by 

the plaintiff in the present case is a mere desire or a absolute necessary or in 

between the two?
        

            From the evidences deposed by PW1 and DW2, as extracted herein 

before, it is clear that the plaintiff has a single room which is lying vacant in 

the ground floor of the same building in which the suit premises is located. 

Also,  the said vacant single room shop belongs to the plaintiff  and there 

appears no impediment in using the shop for business purposes. 
               

                The plea of the plaintiff to justify his bonafide requirement is that 

the suit required for starting a new business for his son who was studying at 

Dehradoon  at  the  relevant  point  of  time.  However,  this  plea  is  not 

convincing as the plaintiff has not been able to substantiate his plea either by 

adducing evidence or by his conduct to show that he is proceeding to start 

the new business. Moreover, the plaintiff already has a vacant single room in 

the same location and he could have started the new business in the said 

vacant single room if he was really serious about opening a new business for 

his son. There appears no reason as to why the plaintiff cannot utilize the 

said vacant single room for the purpose of starting the said new business.
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In view of the above discussion it can be fairly concluded that, having 

an alternative accommodation under the same circumstances as that of the 

suit premises for starting the new business, there is no genuine & bonafide 

requirement of the suit premises as claimed by the plaintiff  and also keeping 

in  mind the principle  of  preponderance of  probability  it  appears  that  the 

defendants would be seriously prejudiced if they are ousted from the suit 

premises as the shop located in the suit premises being the only source of 

their livelihood.

Hence,  this  issue  is  decided  in  the  negative  and  goes  against  the 

plaintiff.

ISSUE NO. 2 & 3: 

             2.  Whether the defendant is a defaulter with respect to payment of  

rent for the suit premises?

3.    Whether the plaintiff is entitled to arrear of rent?  

Issue No. 2 & 3 being related to each other, are discussed together for 

the sake of convenience.

So far as the question whether the defendant is a defaulter with respect 

to payment of rent for the suit premises, the plaintiff as PW1 in his evidence 

has stated that the defendant has paid the rent upto the month of October 

2006 and after that the defendant not paid the rent to him. The PW1 in his 

cross-examination has further denied that the defendant has offered/tendered 

to pay the rent to him after the month of October 2006 while paying the 

maintenance charges and he has not been accepting the same.  

The DW1, Sheri Asish Paul Palta  in his evidence in chief has deposed 

that his deceased father i.e., the original defendant has offered the rent for 
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the month of November 2006 to the plaintiff, but the plaintiff through his 

agent has only received the maintenance charges and avoided to receive the 

rent. The original defendant thereafter requested the plaintiff to accept the 

rent but the plaintiff neglected or avoided to accept the same and hence after 

consultation with a lawyer the original defendant deposited the rent in the 

court and thereafter  on refusal to accept the rent for each subsequent month 

the original defendant deposited the rent in the court and after the death of 

the original defendant the present defendants deposited the rents in the court. 

Learned  Counsel  for  the  plaintiff  raised  the  first  objection  on  the 

ground that DW1 Sheri Asish  Paul Palta , who is the son of the original 

defendant  Shri  Yash  Paul  Palta  cannot  depose  on  the  facts  which  were 

within the personal knowledge of his deceased father. Whether the rent was 

offered to the plaintiff/ landlord or not before deposit in  the court is only 

within the knowledge of the father of DW1 and so the evidence adduced by 

DW1 is not to be considered on this count .  

The another objection raised by the plaintiff side is that the business in 

the suit premises is run in the name of “Rajdhani Photostate” of which his 

mother of DW1  is proprietor but she did not come to depose as a witness. 

The DW1 who is son of the   proprietor of “Rajdhani Photostate” cannot 

depose on behalf of the principal. 

The plaintiff side has relied on the decision of the hon’ble Supreme Court in 

Janki Vashdeo Bhojwani and another vs Indusind Bank Ltd. And others 

reported in  (2005) 2 Supreme Court Cases 217 in support of their case.

9



The ration of decision laid down in the cited case is not applicable in the 

present case because in the present case it is not the Power of attorney holder 

who had deposed on behalf of the principal but one of the legal heir of the 

original sole defendant, who had entered into the tenancy agreement with the 

plaintiffs has come to depose as a witness in the witness box. The claim of 

the case of the plaintiff is based on bonafide requirement and  default on 

payment of arrear rent and no question is raised with regard to running of 

business , which is not a matter in dispute in the present case. Hence non 

adducing evidence by  proprietor of “Rajdhani Photostate” is not a ground to 

be considered in the present case . 

Now, in view of section 5(4) of the Assam Urban Areas Rent Control 

Act 1972, a tenant can deposit the lawful rent payable by him in the court if 

the landlord refuses to accept the lawful rent offered by him. However, the 

settled position of law as regards section 5(4) of the said Act is that, a tenant 

has  a  duty  to  prove  refusal  of  the  landlord  to  accept  the  rent  on  being 

tendered and in absence of a offer and refusal the tenant cannot deposit the 

rent in court.

 

The plaintiff side has relied on the decision of the hon’ble Gauhati High 

Court in  Rup Chand Daftary VS Ashim Ranjan Modak and another reported 

in   2000(2) GLT 75  in support of their case.

Now coming to the facts of the case in hand, the plaintiff has plainly 

denied  any  offer  or  tender  of  rent  by  the  defendant  after  the  month  of 
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October 2006. The defendant as DW1 in his examination in chief has stated 

that  his father  has offered/  tendered the rent for the month of November 

2006 and also for subsequent months before his death to the plaintiff but the 

plaintiff refused to accept the same and hence it was deposited in court vide 

Exhibit-B & Exhibit-C. However, in his cross examination,  the DW1 has 

stated that the fact of tendering and refusal of the rent after the month of 

October 2006 is within the personal knowledge of his deceased father i.e., 

the  original  defendant.  The  defendants  has  simply  taken  the  plea  of 

tendering and refusal of rent without adducing any evidence to substantiate 

the plea though it  was a duty on the defendants,  as being tenants of  the 

plaintiff,  to  prove  refusal  of  the  landlord  to  accept  the  rent  on  being 

tendered.

The  Hon’ble  High  Court  Of  Gauhati  in   SHRI  MOHAN  KUMAR 

AGARWALA (GOENKA ) vs PURUSHOTTAM RASIWASIA and ORS 

reported in   1995 (3) GLT 462 held that Under Sub-section (4) of Section 5 

of  Assam Urban Areas  rent  Control  Act,  1972,  it  is  mandatory  that  the 

tenant should offer rent to the landlord at first and on failure of the landlord 

to accept such lawful rent the same could be deposited in the court. In the 

said case rent was deposited in Civil Court by the tenant but there was no 

finding by trial  and the  first  appellate  court  that  the plaintiff  refused to 

accept the rent offered by the tenant and as such the tenant was forced to pay 

the rent in the Civil Court. The Hon’ble Gauhati High Court held that in the 

absence of such finding the deposit of rent in the court is not legal or valid. 

The  defendant  will   be  a  defaulter  if  he  fails  to  tender  rent  within  the 

stipulated time as provided under the Act.
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In view of  the  above discussion,  the  reasonable  proposition  which 

emerges from the above discussion is that, though the defendants have been 

depositing the rent in the court vide Exhibit- B & C but such deposit is not in 

consonance with the provisions of section 5(4) of the Assam Urban Areas 

Rent Control Act 1972, in view of  absence of ‘offer & refusal’, and as such 

cannot be deemed to be a deposit in the court and hence such deposit is not 

legal and the defendant is a defaulter in paying the rent since the month of 

November 2006.

In view of the above, the plaintiff is entitled to arrear rent from the 

month of November 2006 as per the enhanced rate as agreed between both 

the parties in the agreement dated 01.07.1993.

The issue no.2 & 3 are therefore decided in the affirmative and goes in 

favour of the plaintiff. 

ISSUE No.4:

As to issue no. 4 i.e., Whether the plaintiff is entitled to the relief(s) as 

prayed for ,  section 5(1)(e) of the Assam Urban Areas Rent Control Act 

1972 provides that a tenant can be evicted by the landlord where the tenant 

has not paid the rent lawfully due from him in respect of the house within a 

fortnight of its falling due.

Now, coming to the facts of the case in hand, in view of the decision 

on issue no. 2 & 3, it is now clear that the rent paid by the defendants in the  

court cannot be deemed to be a rent as contemplated in section 5 of the 

Assam Urban Areas Rent Control Act 1972 and as such the defendants are 
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defaulter in paying the lawful rent since the month of November 2006 and 

hence the defendants are liable to be evicted from the suit premises.

This issue is therefore decided in the affirmative and goes in 

favour of the plaintiff. 

ORDER

The suit is decreed on contest with cost. 

The plaintiff is entitled to arrear rent from the month of October 2006 

as per the enhanced rate as agreed between both the parties in the agreement 

dated 01.07.1993. The plaintiff is directed to collect the rent deposited by the 

defendants in the court till now and adjust the same towards the arrear rent 

payable by the defendants  from the month of  November  2006. Also,  the 

defendant is directed to vacate the suit premises within one  month from the 

date of this order failing which the plaintiff shall be at liberty to execute the 

decree.

 Prepare Decree accordingly. 

Given under my hand and seal of this court on this the   30 th    day of 

April, 2013.

 Mrs Audri Bhattacharya,

 Munsiff No. 1, Kamrup
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APPENDIX:

List of plaintiff witness:

Sheri Shankar Lal Bhajanka

List of defendant witness:

DW1  Sheri Asish Paul Palta

DW2 Shri Birendra Kumar Sharma 

List of plaintiff documents:

Exhibit 1 is the copy agreement dated 01-07-1993.

Exhibit 2 copy of notice issued to defendant.

Exhibit 3 is the copy of postal receipt. 

List of defendant documents:-

Exhibit A is deed of agreement dated 01-07-1993

Exhibit B is application filed under Assam Urban Areas rent control Act.

Exhibit C (1) to C (50) re rent deposit challans.

Exhibit D extract from maintenance record of Bhajanka Bhawan 

Association. 

Exhibit E(I) to E (50) Maintenance receipt.

Exhibit F is copy of Assam Tribune dated 26-06-2009.

Mrs Audri Bhattacharya,

 Munsiff No. 1, Kamrup
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