
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Criminal Appeal No. 45/2004 (Arising out of  Case No. 374  c  /2000)  
      Sri Nirmal Kumar Sen ………….. Appellant/Accused-vs-                         Sri Prithwish Dutta ………. Respondent/Complainant           

Advocates Appeared:-Mr. Satyjeet Sharma………………       Advocate for the Appellant.Mr. B. M Choudhury &Mr. A. K. Bhuyan     …                    Advocates for the Respondent.
Date of Hearing:-   05.04.2013.Date of Judgment:-   18.04.2013.

J U D G M E N T

1. This  appeal  U/S 374 of  Cr.P.C.  is  preferred by the accused/ appellant Sri Nirmal Kumar Sen against the conviction and sentence vide judgment and order dated 28/06/2004 passed by Learned SDJM No. 2, Kamrup, Guwahati in Case No. 374c/2000. 2. By the impugned judgment and order, the appellant/accused was held guilty for the offence U/S. 138 of the N. I. Act and sentenced to pay a fine of Rs. 2,000/- (two thousand) i/d S.I. for 6 (six) months and also to pay twice the amount of cheque (Cheque amount of Rs. 24,225/-) as compensation to the complainant.
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         ……. Contd.. at Page/23. On the receipt of the appeal memo, was admitted for hearing and records of trial court was called for.  Pending disposal of this appeal,  the  execution  of  the  sentence  was  stayed.  Notice  was  issued  to respondent/complainant,  who  appeared  through  his  engaged  advocate and contested the appeal by supporting the impugned judgment.4. I have heard both the sides on the appeal and gone through the trial court records.5. The brief facts of complaint Case No. 374c/2000 are that the complainant  and  the  accused  were  the  employees  of  NF  Railway  and known to each other. On assurance of accused, the complainant deposited Rs. 1500/- per month for one year in the mutual fund run by the accused. On maturity, after initial hiccup, the accused has handed over a cheque of Rs.  24,225/-  in  discharge  of  the  debt  towards  complainant.  The  said cheque was presented twice for collection but got bounced on both the occasion. After bouncing on second time deposit, the complainant served the  statutory  notice  of  demand  U/S  138(b)  N  I  Act  at  the  residential address as well as office address of the accused but the same returned un-served with postal endorsement of addressee absent. Hence the case. 6. The accused contested the said case by pleading not-guilty to the offence u/s 138 N I act as explained to him. Defence case is of denial only.  No  specific  defence  was  taken  to  show  as  to  how  the  cheque  of accused went in the hands of complainant.7. During trial, the complainant examined himself as P.W.1 and two Bank Official as P.W. 2 & 3. On completion of prosecution evidence, accused  was  examined  U/S  313  Cr.P.C.  Accused  did  not  examine  any witness in his defence. 8. Upon consideration of  the materials  on record and hearing the  argument  of  both  the  sides,  learned  trial  court  found  the  accused guilty for the offence U/S 138 N. I.  Act and convicted him for the said offence and passed the sentence as stated above. 9. Against  the  above  findings  of  conviction  and  sentence,  the accused has preferred the instant appeal with a prayer to set aside the 
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impugned judgment of conviction and sentence.          ……. Contd.. at Page/310. During  appeal  hearing,  learned  advocate  for  the  appellant mainly concentrated his arguments on non-consideration of plea of non-service  of  notice  upon  the  accused,  improperly  recorded  313  Cr.P.C. statement,  illegality  in  passing  the  sentence  on  the  ground  that  court cannot award compensation U/S 357 by imposing sentence of fine only, non  hearing  of  accused  while  passing  order  of  compensation,  wrong appreciation  of  evidence  in  the  context  of  non-existence  of  legally enforceable debt etc. 11. On the other hand ld. Advocate for the respondent has argued that except irregularity in sentence, the findings of the ld. trial court are just and proper and in accordance with law. He further argued that the appellate court has the power to modify the sentence by altering the fine and compensation in to a sentence of jail and compensation. 12. I  have considered the submission of  both the sides.  Let me first decide the points raised by learned advocate for both sides. 13. From the bare reading of the provisions of section 138 (b) of N.I.Act, it appears that after bouncing of a cheque the payee/holder in due course must issue a notice in writing upon the drawer of the cheque by demanding the  amount  within  the  time frame and upon failure  of  the drawer  to  pay the  amount  even after  receipt  of  the  notice,  a  cause  of accrues to the payee/holder in due course. As such service of statutory notice is an essential and integral part to maintain a proceeding u/s 138 N. I. Act. While writing a judgment, trial court must decide the fact of due service of written notice upon the accused and upon proof of such service either directly or by way of presumed service, court can held an accused guilty for the offence subject to fulfillment of other conditions. 14. In the present case in hand admittedly notice issued by the complainant vide Exbt. 6 and 7 has returned un-served. In the impugned judgment, learned trial court  has not written a single line to decide as to whether the notice u/s 138(b) N I Act was duly served or not. Without such finding, ultimate finding of holding the accused guilty u/s 138 N.I.Act cannot be sustained.                                        ……. Contd.. at Page/4
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15. So far the arguments of improper questioning in 313 Cr.P.C. examination, I have gone through the same. Learned trial court has put the basic  incriminating materials as  available on record in proper way giving an ample opportunity to the accused to answer and accused has answered  the  question.  There  is  nothing  to  show  that  accused  was prejudiced for cubing two facts in one question. Hence I found no force in the argument so far 313 Cr.P.C questioning is concerned.16. So far the argument of illegality in sentence part is concerned it is the law that while imposing a fine only as sentence, court can not direct the accused to pay compensation u/s 357(3) Cr.P.C. 17. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  R. 

Vijayan  Vs.  Baby  and  Anr [MANU/SC/1245/2011/AIR  2012 SC  528/(2012) 1 SCC 260] as relied upon both the sides, have held that….
“9. It is evident from Sub-section (3) of Section 357 of the Code, that  
where the sentence imposed does not include a fine, that is, where  
the sentence relates to only imprisonment, the court, when passing  
judgment, can direct the accused to pay, by way of compensation,  
such amount as may be specified in the order to the person who has  
suffered any loss or injury by reason of the act for which the accused  
person has been so sentenced. The reason for this is obvious. Sub-
section (1) of Section 357 provides that where the court imposes a  
sentence of fine or a sentence of which fine forms a part, the Court  
may direct  the  fine  amount  to  be  applied in  the payment  to  any  
person of compensation for any loss or injury caused by the offence,  
when compensation is,  in the opinion of the court,  recoverable by  
such person in a Civil  Court.  Thus,  if  compensation could be paid  
from  out  of  the  fine,  there  is  no  need  to  award  separate  
compensation.  Only  where  the  sentence  does  not  include  fine  but  
only  imprisonment  and  the  court  finds  that  the  person  who  has  
suffered any loss or injury by reason of the act of the accused person,  
requires to be compensated, it is permitted to award compensation  
under compensation under Section 357(3).”18. From  the  above  discussion  it  is  clear  that  the  impugned judgment  suffers  from apparent  illegality  on these  two counts  i.e.  non discussing the fact of service of notice and illegal sentence. Hence, without 
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discussing/going into the                                                ……. Contd.. at Page/5merit of the basic claim of either side, the impugned judgment is set aside. The case is remanded back to the Court of Learned SDJM No. 2, Kamrup, Guwahati for writing a fresh judgment on all aspects including the factum of service of notice u/s 138(b) N. I. Act. Needless to say, learned trial court shall  hear  the  arguments  of  both  sides  by  affording  reasonable opportunity to them. 19. As the case is  old pending,  it  is  expected that  learned trial court shall try to dispose the matter within 2 (two) months from the date of appearance of parties before trial court. 20. Both  the  side  shall  appear  before  Learned  SDJM  No.  2, Kamrup, Guwahati on 02.05.2013 to receive further instructions. Till this date, accused/appellant shall remain on previous bail.21. Send back the case record of Complaint Case No. 374c/ 2000 to the court of Learned SDJM No. 2, Kamrup, Guwahati along with a copy of this judgment.22. Judgment is pronounced in the open Court. Appeal is disposed on contest.Given under my hand and seal of this Court on this the 18th day of April, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


