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In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Tuesday     the   2nd    day  of  April’2013
                                
                                     
             
                 Title Suit  No. 359/07

Rupeswar  Das
(Plaintiffs)

V

Khagen Sarma and another
(Defendants)

This suit coming for final hearing   on 19-3-13  in 
presence of 

Mr.  B. Islam, Mr. B. Sarma
                                 Advocates of the 
plaintiff
  
Mr. C. Deka

                    A
dvocates of the 
defendant

And stood for consideration to this day the court 
delivered the following judgment.  



JUDGMENT
  

T.S. 359/2007

1. This  is  suit  for  specific  performance  of 
contract  for  sale  of  a  plot  of  land 
measuring 2 bighas 4 kathas 18 lechas and 4 
bighas 3 kathas 15 lechas covered by dag no. 
601 and 598 respectively of K.P. patta no. 
255 in village Pacharia Dalar Pathar under 
Pub-Bangshar mouza, Kamrup. The case of the 
plaintiff  Sri  Rupeshar  Das  is  that  the 
aforesaid  plot  of  land  is  owned  and 
possessed  by  the  defendants  Sri  Khagen 
Sharma  and  Sri  Girish  Sharma.  As  the 
defendants  were  in  need  of  money  they 
proposed  to  sell  the  suit  land  to  the 
plaintiff at a consideration of Rs. 20,000/- 
per bigha i.e. Rs. 1,54,600/- in total. The 
defendants  executed  one  baina  patra  in 
favour  of  the  plaintiff  on  1.12.2005.  The 
plaintiff paid Rs. 18,000/- on that day and 
the  defendants  acknowledged  it.  It  was 
agreed  upon  that  they  would  execute  the 
registered  sale  deed  on  payment  of  the 
balance amount after obtaining the necessary 
sale  permission  from  the  authorities. 
Thereafter,  the  parties  applied  for  sale 
permission on 5.07.2006 and permission was 
granted by the D.C., Kamrup vide memo no. 
KRM 5/06/307 dtd. 29.08.2006. Meanwhile, the 
defendants  received  Rs.  12,000/-  on 
02.12.2005 and Rs. 20,000/- on 12.08.2006, 
thus they received Rs.50,000/- in total from 
the  plaintiff.  After  obtaining  the  sale 
permission  the  plaintiff  informed  the 
defendants and requested them to execute the 
sale  deed.  The  plaintiff  kept  on  waiting 
till  30.10.2006,  but  as  there  was  no 
response  from  the  defendants  he  again 
requested  the  defendants  on  01.11.2006  to 
executed the sale deed in terms of the baina 
patra. But the defendants told him that they 
were busy with their business, so they could 
not execute the sale deed in October 2006 
and assured him that they would inform him 
as and when they are ready to execute. The 
plaintiff waited till March’2007 and finally 
on  01.04.2007  requested  the  defendants  to 
take the balance amount and to execute the 
sale  deed,  but  the  defendants  this  time 
refused to execute the deed and threatened 
him.  Thereafter, the plaintiff issued one 



pleader’s  notice  on  13.04.2007  to  the 
defendants asking them to execute the sale 
deed  within  one  month.  However,  the 
defendants  did  not  respond  to  it.  Thus 
finding no alternative the defendant filed 
this  suit  for  specific  performance  of 
contract. 

2. The defendants contested the suit by filing 
their  written  statement  wherein  they  took 
the usual pleas such as there is no cause of 
action, the suit is false, frivolous, etc. 
They  denied  having  executed  any  agreement 
for  sale  with  the  plaintiff  and  to  have 
applied for any sale permission. They also 
denied having received Rs. 50,000/- from the 
plaintiff  out  of  the  total  consideration 
amount.  The  defendants  stated  that  they 
received the plaintiff’s advocate notice and 
sent  their  reply  through  their  advocate 
denying the agreement for sale. According to 
the  defendants,  the  plaintiff  is  money 
lender  who  lends  money  at  higher  rate  of 
interest  by  taking  signatures  of  the 
borrowers  on  blank  stamp  papers.  It  is 
contented  that  the  defendants  were  facing 
some financial hardship, so they approached 
the plaintiff for a loan of Rs.5,000/-. The 
loan was to carry an interest at the rate of 
3%  P.M.  and  the  defendants  put  there 
signatures on ten rupees blank non-judicial 
stamp  paper.  It  was  also  agreed  that  the 
defendants would keep their land measuring 7 
bighas 3 kathas 13 lechas covered by K.P. 
Patta  No.  255,  dag  no.598  and  601  under 
simple mortgage as security for the loan for 
which  the  defendants  signed  two  blank 
papers.  According  to  the  defendants,  they 
took the money and signed the papers in good 
faith,  but  the  plaintiff  fraudulently 
manufactured  the  baina  patra  for  his 
wrongful  gain.  Thus  the  defendants  prayed 
for dismissal of the suit. 

3. The  following  issues  were  framed  by  my 
learned predecessors –in- office.

                       ISSUES:
1. Whether there is any cause of action for 
filing this suit?



2.  Whether  the  defendants  executed  a  baina 
patra on 01.12.2005?
3.  Whether  the  plaintiff  paid  a  sum  of 
Rs.50,000/-  on  different  dates  towards  sale 
consideration?
4. Whether the plaintiff is ready and willing 
to perform his part of contract?
5. Whether the plaintiff is entitled to get a 
decree of specific performance of contract?
6.  What  relief  or  reliefs  the  parties  are 
entitled to?

Decisions and Reasons thereof:
4. The  plaintiff  as  well  as  the  defendants 

examined three witnesses. Both the parties 
adduced documentary evidence. The documents 
executed by the plaintiffs are :

Ext.1:  Certified  copy  of  Jamabandi.
Ext.2:    Baina patra.
Ext.3:    Sale permission.
Ext.4:    Legal notice.

The  defendant  side  relied  upon  one  notice 
dtd. 11.06.2007 as Ext. Ka.

 Heard  arguments  from  both  the  sides.  I 
place my findings as bellow: 

         Decision on issue no.1:
5. This is a suit for specific performance of 

contract. The plaintiff has pleaded that the 
defendants executed one agreement for sale 
of the suit land in his favour on 01.12.2005 
but they failed to execute the final sale 
deed although he was ready and willing to 
perform  his  part  of  the  contract.  The 
defendants  have  denied  the  case  of  the 
plaintiff. As there is assertion and denial 
of contract for sale, I am of the opinion 
that there is certainly a cause of action 
for this suit. Hence, this issue is decided 
in the affirmative.

          Decision on issue no.2:
6. The  plaintiff  as  P.W.1  deposed  in  his 

evidence on affidavit   that the defendants 
executed  the  baina  patra  (Ext.2).  He 
exhibited the signature of defendant no.1 & 
2  in  Ext.  2  as  Ext.2(i)-2(x).  He  also 



exhibited  the  signatures  of  the  witnesses 
and  the  deed  writer.  During  his  cross 
examination  he  deposed  that  Ext.2  was 
written  at  the  Circle  Office,  Hajo.  He 
deposed that he purchased the stamp papers. 
P.W.2  Prasanna  Das,  s/o  the  plaintiff 
deposed that he was present when Ext. 2 was 
written in Hajo, Circle Office. He testified 
that he was a witness to the deed. During 
his cross examination he testified that both 
the  parties  were  present  at  the  time  of 
execution of Ext.2. P.W.3 Ganesh Das is also 
a witness to the Ext.2. He testified during 
cross examination that the defendants signed 
Ext.2. 

7. The  defendants  in  their  Written  Statement 
although  denied  execution  of  Ext.  2,  but 
they  admitted  to  have  signed  blank  stamp 
papers  of  Rs.10/-  and  two  blank  papers. 
According  to  them,  they  had  mortgaged  the 
suit  land  with  the  plaintiff  by  signing 
those papers. D.W.1 Khagen Sarma and D.W.2 
Girish Sarma in their evidence on affidavit 
reiterated the statements made in their W.S. 
They  denied  having  executed  Ext.2  and 
deposed  that  they  had  only  mortgaged  the 
land  for  Rs  5000/-  with  the  plaintiff. 
During cross examination D.W.1 admitted his 
and  his  brother’s  signatures  in  Ext.2.  He 
also Stated that they signed blank papers. 
D.W.2 is a teacher. He too admitted his and 
his  brother’s  signatures  in  Ext.2.  D.W.  3 
Dipak Sarma is the nephew of the defendants. 
He deposed in his evidence on affidavit that 
his  uncles  mortgaged  the  suit  land  for 
Rs.5,000/-. He identified the signature of 
his uncle in Ext.2. 

8. From  perusal  of  pleadings  and  evidence  it 
transpires that the signatures on Ext.2 are 
admitted  by  the  defendants.  Although  the 
defendants  alleged  that  the  plaintiff 
fabricated  the  agreement  for  sale  in  the 
pretext of taking the suit land on mortgage, 
the  said  allegation  is  not  proved.  Mere 
allegation of fraud is not enough, it has to 
be  proved  with  cogent  evidence.  The 
defendant no. 2 is a teacher and the other 
defendant is also not illiterate. So by no 
stretch  of  imagination  it  can  be  presumed 
that  they  blindly  signed  some  blank  stamp 
papers without knowing the consequences of 
it.



9. The  defendant  side  argued  that  the  stamp 
paper  was  bought  beforehand  so  there  is 
possibility of a conspiracy. In my opinion 
the purchase of the stamp papers prior to 
execution of the deed does not indicate that 
the document is forged or manufactured. It 
was also argued that the plaintiff has not 
examined the deed writer to prove execution 
of the agreement. The plaintiff has deposed 
that the deed writer expired so his evidence 
could  not  be  adduced.  After  perusal  of 
evidence on both the sides I find that the 
plaintiff has proved execution of the deed 
by adducing sufficient evidence. Issue no. 2 
is decided in the affirmative.

          Decision on issue no.3:
10. The  plaintiff  has  deposed  that  the 

defendants  took  Rs.18,000/-  on  1.12.05, 
Rs.12,000/-  on  2.12.05  and  Rs.20,000/-  on 
12.08.06.  Ext.2  mentions  that  Rs.18,000/- 
was paid by the plaintiff on 1.12.05. On the 
back side of Ext.2 there is acknowledgement 
of  receipt  of  Rs.12,000/-  and  20,000/-  by 
defendant  no.  2  Girish  Sarma.  Both  the 
defendants  have  admitted  these  signatures. 
It is an admitted fact the defendants signed 
non-judicial stamp paper of Rs.10/- value. 
The defendants took the plea that they had 
taken  Rs  5000/-  only  as  a  loan  from  the 
plaintiff by mortgaging the suit land. DW2 
testified  that  they  have  not  returned  the 
amount.  Although  the  plea  of  mortgage  is 
taken  but  the  same  is  not  proved.  The 
agreement  for  sale  is  already  proved.  The 
evidence  on  record  amply  proves  that  the 
defendants  received  Rs  50,000/-  from  the 
plaintiff on different dates as part payment 
of the sale consideration amount. Issue no. 
3 is decided in the affirmative.

           Decision on issue no.4: 
11. The plaintiff has stated that he was always 

ready and willing to pay the balance amount 
and to get the sale deed executed, but the 
defendants  did  not  perform  their  part.  He 
deposed  that  he  asked  the  defendants  to 
execute  the  sale  deed  time  and  again  and 
lastly he issued one legal notice (Ext.4). 
According  to  the  plaintiff,  the  sale 
permission was obtained but the defendants 
did  not  execute  the  sale  deed.  The 



defendants  have  admitted  to  have  received 
the  legal  notice  of  the  plaintiff.  The 
plaintiff also admitted that the defendants 
replied his legal notice by saying that they 
never took any money from him and that they 
were not liable to transfer the land to him. 
D.W.1 during cross examination stated that 
he has no knowledge if the sale permission 
was  obtained  but  he  admitted  that  the 
plaintiff  asked  them  to  register  the  sale 
deed vide one legal notice, but they did not 
execute the sale deed. He admitted that the 
legal notice contained the information that 
sale permission was obtained. The defendants 
have not lodged any police case nor put up 
any  counter-  claim  for  cancellation  of 
agreement for sale. D.W.2 also stated that 
he  has  no  knowledge  if  there  is  any  sale 
permission.   But  it  transpires  from  the 
evidence on record that the defendants were 
informed  about  the  sale  permission  by  the 
plaintiff but they did not take any steps in 
that regard. On the other hand the plaintiff 
has been able to prove that he was ready and 
willing to perform his part of the contract. 
He  asked  the  defendants  to  receive  the 
balance amount and to execute the sale deed 
through his advocate notice. 
Issue no. 4 is decided in the affirmative.

Decision on issue no. 5 and 6:
12. In view of the above discussions I hold that 

the plaintiff has been able to prove that 
there is an agreement for sale between the 
parties on the basis of which the defendants 
received Rs 50,000/- as part performance of 
the  contract  and  the  sale  permission  was 
obtained,  but  the  defendants  did  not  keep 
their  promises  and  executed  the  sale  deed 
although the plaintiff was always ready and 
willing to perform his part of the contract. 
After  balancing  the  equities  on  both  the 
sides I find that the plaintiff is entitled 
to get the decree as prayed for. Issue no. 5 
and 6 are decided accordingly in favour of 
the plaintiff.

                                 
                     
                    
                      



                         ORDER
13. The  suit  is  decreed  on  contest.  The 

plaintiff is entitled to get the sale deed 
executed in his favour. The defendants are 
liable to execute the sale deed in favour of 
the plaintiff and to hand over possession of 
the land after receiving Rs 1,04,600/- from 
the  plaintiff  within  two  months.  If  the 
defendants fail to execute the sale deed as 
ordered  the  sale  deed  will  be  executed 
through  the  court.  Prepare  decree 
accordingly. Given under my hand and seal of 
the court on 2-4-13.



ANNEXURES
PLAINTIFF SIDE
PW1.. RUPESWAR DAS
PW2..PRASANNA DAS
PW3.. GANESH DAS
DOCUMENTS
Ext.1:Certified  copy  of  Jamabandi.
Ext.2: Baina patra.
Ext.3: Sale permission.
Ext.4: Legal notice.
DEFENDANT SIDE
DW1.. KHAGEN SARMA
DW2..GIRISH SARMA
DW3..DIPAK SARMA
DOCUMENTS
Ext. Ka :notice dtd. 11.06.2007 


