
HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Saturday    the 25th day  of  April’2013

                                

                                     

                                        Title  Suit  No. 1071/06

           

                                   Durgeswar Das and another

                                                                                                     
                          (Plaintiffs)

                                                            V

                                  State of Assam and  8 others

  

 
(Defendants)

    This suit coming for final hearing   on 02-4-13  in presence of 

   Mr. B. Bhattacharyya                           Advocates of the plaintiff

                                                                                          

    None                                                     Advocates of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.  

                                                                                

                                                       



                                             JUDGMENT

  
T.S 1071/06

1. The present suit is for declaration of right, title, interest over 
the suit land. The plaintiffs Sri Durgeswar Das and Pulak Das has 
filed this suit against  the State of Assam, Secretary of Revenue 
Department of the State of Assam, Secretary of Forest Department 
of  the  State  of  Assam,  Collector  and  Deputy  Commissioner  of 
Kamrup (Rural) Circle officer of North Guwahati  Circle, Divisional 
Forest Officer of North Kamrup, Sri Sri Ganesh Than Jogi Ashram, 
Sri Ranjan Bharali  and Sri Dhiren Medhi for declaration of right, 
title,  interest  and  confirmation  of  possession  and  recovery  of 
possession  over  a  plot  of  land  measuring  2  bigha  4  kathas  16 
lechas covered by Dag no. 1823 of annual patta no. 12 of village 
Rajaduar,  North  Guwahati,  under  Sila  Sundari  Ghupa  Mouza, 
Kamrup. The case of the plaintiffs in brief is that they are the son 
and grandson of Late Thanuram Koiborta who was the absolute 
owner of the suit land and in 1938 the aforesaid land was settled 
in the name of Late Thanuram Koiborta under annual patta no. 
205 and Dag no. 1379 and after few years in 1964 the said land 
was included in the Annual patta no. 12 and Dag no. 1823.  After 
the death of Thanuram Koiborta  the said land was owned and 
possessed by his  successor  plaintiff  no.1  by paying annual  land 
revenue  regularly  and  the  name  of  plaintiff  no.  1  was  duly 
mutated in place of his father in respect of the aforesaid land. The 
schedule  land  is  situated  on  the  side  of  Khiraj  Periodic  Patta 
No.201 wherein the plaintiffs have residential house and landed 
property.  On  01-11-06  the  Circle  Officer  North  Guwahati  Circle 
issued notice of demarcation bearing 2006/924-28 with respect to 
K.P.Patta no.201 dag no 1739 and the government (reserved) land 
of dag no. 1244 of North Guwahati (Rajaduar) fixing 04-11-06 for 
demarcation. On 04-11-06, the suit land belonging to the plaintiff 
was  demarcated  as  K.P.  Patta  no  201  dag  no  1739  and  the 
government (reserved) land of dag no. 1244. The plaintiffs allege 
that an attempt has been made to forcibly and illegally occupy the 
suit  land.  According  to  them,  that  defendants  no.7  and  8  in 
collusion  with  the  defendant  no.  5  and  6  are  trying  to  grab 
plaintiffs’ land and the valuable trees growing upon the suit land. 
Also,  that  the  defendants  are  making  preparation  to  give 
possession of the suit land to the Ganesh Than Jogia Ashram and 
also made preparation to cut the valuable trees of the plaintiff. 
Hence,  they  have  filed  this  suit  for  declaration  of  right,  title, 
interest and recovery of possession over the schedule land.



2. The suit proceeded ex-parte against defendant no. 1-6, 9.  The 
defendants no.7 and 8 appeared and contested the suit by filing 
written statement.  They contested on the grounds such as,  the 
suit is not maintainable, there is no cause of action for the suit, the 
plaintiff  has  no  right  to  sue,  the  suit  is  bad  for  misjoinder  of 
parties,  the  schedule  land  is  not  properly  demarcated  etc.  The 
defendants contended that the defendant no.1 vide letter dtd. 04-
11-96 had given an allotment of V.G.R. land measuring 3 bigha in 
dag no. 1244 in favour of defendant no.7 and 8 and they took 
possession. But the plaintiff had encroached a portion of that land 
on the pretext of being annual patta land being no. 12 and for that 
demarcation was felt to be  necessary. That during demarcation it 
was  detected  that  some  portions  of  the  V.G.R.  land  was 
encroached by the plaintiff and thus  the  boundary was properly 
ear-marked by the officials. The defendants stated that after the 
said allotment, the defendants have taken over the possession in 
the dag no.1244 which is a reserved land and not a patta land. As 
such,  there  is  no  question  of  delivery  of  possession  by  the 
defendants as the defendants have every right, title, interest over 
the suit land.

It transpires from the record that the defendant no. 8, President of 
defendant  no.  7  expired  during  pendency  of  the  suit.  But  the 
plaintiff  did  not  take  any  steps  to  bring  on  record  the  present 
President of defendant no. 7. Hence I deem it fit to struck off the 
name of the defendant no. 8 from the plaint. 

  3. The following issues were framed by my learned predecessor. 

                                                

ISSUES

1. Whether there is any cause of action for filing this suit?

2. Whether the plaintiffs have got right, title, interest over the suit 
land?

3. Whether the plaintiffs are entitled to get khas possession of the 
suit land?

4. Whether  the  notice  no.  2006/924-28  dated  01-11-06  and 
demarcation dated 04-11-06 are illegal, void and not binding upon the 
plaintiffs? 



5. Whether the plaintiff s are entitled to get a decree as prayed for?

6. To what relief or reliefs the plaintiffs are entitled? 

Decisions and reasons thereof

4.  The  plaintiffs  examined  three  witnesses  and  exhibited  the 
following documents:

Ext. 1: notice issued by Circle Officer dtd  1-11-06

Ext. 2: annual patta no. 105

Ext. 3: annual patta no. 22

Ext. 4: annual patta no. 12

Ext. 5: copy of mutation order dtd 21-4-89

Ext. 6: revenue receipts

Ext. 7: order dtd 5-6-06 passed by Divisional Forest Officer

The defendant side did not adduce any evidence. The defendant 
no. 1 took part during cross examination of plaintiff witnesses. 

Heard arguments from the plaintiff side.

Decision on issue no. 1:

5.  This  is  a  suit  for  declaration  of  right,  title  and  interest.  The 
plaintiffs are claiming to be the owner and possessor of the suit 
land which they allege that the defendants  illegally demarcated 
and are trying to grab the land and to deliver it to Ganesh Than 
Jogie  Ashram.  The  defendants  no.  7  and  8  have  denied  that 
allegation stating inter-alia that  the plaintiff had encroached the 
some portion of VGR land, so demarcation was necessary and  as 
such boundary was properly earmarked by the officials.  From a 
bare perusal  of the plaint I find that the alleged demarcation has 
given rise to the present suit. Hence there is certainly a cause of 
action for the suit. Issue no. 1 is decided in the affirmative.



Decision on issue no. 2 &3: 

6. The plaintiffs are claiming that the suit land originally belonged to 
late Thanuram Koibarta (  father of  plaintiff  no.  1 and grandfather of 
plaintiff  no.  2).  It  is  an  annual  patta  land  and  after  the  death  of 
Thanuram Koibarta the suit land was possessed by  the  plaintiff no. 1 
and his brother late Bipin Das and later on it was settled in the name of 
plaintiff no. 1. This annual patta land is adjacent to periodic patta land 
bearing  no. 201 which is occupied by plaintiff no. 2 and other family 
members.  PW1  deposed  that  the  suit  land  is  in  his  name  and  the 
plaintiff no. 2 looks after the land. He stated that on 1-11-06 the Circle 
Officer sent one notice of demarcation of dag no. 1739 of periodic patta 
no. 201 and government dag no. 1244. The plaintiff no. 2 after receiving 
the said notice pointed out that the land to be demarcated is an annual 
patta land covered by dag no. 1423 of patta no. 12 and that the plaintiff 
no. 1 stays in Mangaldoi,  so he could not give consent to the alleged 
demarcation. But the  defendant no. 7 and 8 in collusion with defendant 
no. 5 and 6 illegally demarcated the suit land by occupying it and tried 
to cut the Sagun Trees. According to him, the land has been under his 
possession since the days of his father and it was never possessed by 
the  Ashram.  PW1 further  deposed  that  during  pendency  of  the  suit 
when he tried to repair the fence then some people arrived there and 
told him that the land belongs to defendant no. 7 and the Circle Officer 
handed over possession to them on 4-11-06 and asked him not to enter 
into the suit land. Hence he prayed for recovery of possession in his 
evidence on affidavit.

7. During cross examination he testified that the Ganesh Mandir is 
on the eastern side of the suit land and it is there since 15/16 years.

8. PW2  reiterated  the  statements  of  PW1  in  his  evidence  on 
affidavit. But during cross examination he stated that land in dag no. 
1739 and government  dag no.  1244 are  not  adjacent  but  there  is  a 
government road between them. He stated that they have sagun trees 
(teak) in dag no. 1739. He also stated that dag  no. 1244 is some 200 
meter away from dag no. 1739 and the Ganesh Than is on dag no. 1244. 
He testified that both Ganesh Than and they are claiming land in dag no. 
1244.  He stated that they are  occupying 2 bighas 4 kathas 16 lechas 
land in dag no. 1244. He further testified that they filed the suit without 
there  being any  proper  demarcation.  Thus  testimony of  this  witness 
goes  against  the pleaded case of  the plaintiffs  because the plaintiffs 
have averred  in the plaint that they are possessing land in  dag no. 1823 
of annual patta no. 12 and periodic patta no. 201 and not dag no. 1244.



9. PW4 Biten Rajak though supported the case of the plaintiffs in his 
evidence on affidavit  but he stated during cross examination that the 
plot of land where the plaintiffs have sagun trees is myadi land.  I find 
his testimony not reliable. 

10. From perusal of Ext. 1 it appears that the notice of demarcation 
was issued by the Circle Officer in respect of demarcation of land in dag 
no. 1739 of K.P. Patta no. 201 and the land allotted for Sri Sri Ganesh 
Than Jougie Ashram in government dag no. 1244. The plaintiffs  have 
stated that their Kheraj patta land in patta no. 201 is  near the suit land. 
Though no document has been submitted by the plaintiffs to this effect, 
but it transpires from Ext. 7 that the plaintiff no. 1 was served with a 
copy of the base marking  report  of  the trees standing on dag no. 1738, 
1739 of K.P. Patta no. 201 of the Divisional Forest Officer  dtd 10-5-06 
as  he  is  a  patta  holder  in  patta  no.  201.  However,  the  suit  land  as 
claimed  is an annual patta land. It is stated that late Thanuram Koibarta 
was the pattadar and after his death his son, i.e., plaintiff no. 1 became 
the pattadar. The  copies of patta submitted  by PW1 ( Ext. 2,3,4) show 
that the annual patta was given to late Thanuram Koibarta  and it was 
stipulated therein that he was not allowed to cut trees standing there 
or to sell it without paying the required fees. As this was annual patta 
land it is not heritable unless the patta is allotted to the successor and is 
renewed periodically  or that the patta holder died before expiry of one 
year then his legal heirs can hold it till expiry of the one year period. 
PW1 filed one copy of mutation order dtd 21-4-89 showing mutation of 
his name  in annual patta no. 12. He has not filed any other document 
to prove that he is still holding patta no. 12. The revenue receipts filed 
are  for the year 1969, 1982, 1974, 82, 86, 2006. It is surprising as to 
why he has not filed any revenue paying receipt from 1987 till  2005. 
Since the suit land as claimed by him is an annual patta land and he has 
failed to prove that he is holding the patta till now, he has not acquired 
any title over the land. 

11. The plaintiffs have averred that old dag no. 1379 of annual patta 
no. 205 was later on converted to dag no. 1823 of annual patta no. 12, 
but no document has been filed in support of that fact. They stated that 
the suit land has never been in possession of Ganesh Than although the 
land is claimed to be settled in the name of the  Ganesh Than. They 
further averred that the defendants are making preparations to hand 
over  the  suit  land  to  the  Ganesh  Than.  But  it  appears  from  the 
testimony  of  the  PW1  and  PW2   that  the  said  Ganesh  Than  is  in 
existence since long and it is in dag no. 1244. In fact the demarcation 
notice mentioned dag no. 1244 and dag no. 1739 of   periodic  patta no. 
201 only and not dag no. 1823 of  annual patta no. 12.  The plaintiffs did 



not  pray  for  recovery  of  possession,  however,  from  testimony  of 
witnesses it  can be inferred that the suit  land, if  any, is  not  in their 
possession. I therefore hold that the plaintiffs have failed to establish 
their  right, title and interest over the suit land and they are not entitled 
to  get  khass  possession  of  it.  Issue  no.  2  and  3  are  decided  in  the 
negative.

Decision on issue no. 4:

12.  The plaintiffs are alleging that the notice no. 2006/924-28 dated 
01-11-06  and  demarcation  dated  04-11-06  are  illegal,  void  and  not 
binding upon the plaintiffs. However, from the above discussions I have 
found  that  the  plaintiffs  have  failed  to  prove  their  right,  title  and 
interest over the suit land. The impugned notice dtd 1-11-06 and the 
subsequent demarcation dtd 4-11-06  relate to dag no. 1739 in K.P Patta 
no.  201  and  government  dag  no.  1244.  PW2  has  testified  that  the 
Ganesh Than is in dag no. 1244 and there is a road between dag no. 
1739 and 1244. Whereas the plaintiffs have filed this suit in respect of 
their claim in dag no. 1823 in annual patta no. 12. As such the impugned 
notice and the alleged demarcation are not  related to the suit dag and 
patta land. Hence this issue is decided in the negative.

Decision on issue no. 5 & 6:

13.  In view of the above discussions  I hold that the plaintiffs are not 
entitled to any decree or reliefs as prayed for. Issue no. 5 and 6 are 
decided in the negative.

ORDER

14. The  suit  is  dismissed  on  contest.  Prepare  decree  accordingly. 
Given under my hand and seal of the court on 25-4-13. 

ANNEXURES

PLAINTIFF SIDE

PW1..DURGESWAR DAS

PW2..PULOK DAS

PW4..BITEN RAJAK

DOCUMENTS



Ext. 1: notice issued by Circle Officer dtd  1-11-06

Ext. 2: annual patta no. 105

Ext. 3: annual patta no. 22

Ext. 4: annual patta no. 12

Ext. 5: copy of mutation order dtd 21-4-89

Ext. 6: revenue receipts

Ext. 7: order dtd 5-6-06 passed by Divisional Forest Officer



   


