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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 219/2010

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

22nd day of April, 2013

Sri. Gauri Hari Devnath

S.O:  Late Ram Nath Devnath

Vill: Borua Pathar 

P.O. Borua Pathar 

District: Kamrup (R), Assam.……………………………..…….......: Plaintiff(s)

-Versus-

1. Amir Ali.

S.O:  Miar Uddin

2. Fakar Uddin.

S.O:  Miar Uddin

3. Hajrat Ali

S.O:  Miar Uddin

4. Kutub Ali,.

S.O:  Addey Sheikh

5. Monar Ali .

S.O:  Ahur Ali

6. Sukur Ali.
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S.O:  Talejuddin

7. Pian Ali

S.O:  Talejuddin

All are resident of village-Borua Pathar

P.O. Borua Pathar

District: Kamrup, Assam.…………………………………….…...: Defendant(s)

1. Akhil Devnath,

S.O:  Late Nityananda Devnath

2. Sunil Devnath,

S.O:  Late Bolaram Devnath

Both are resident of village-Borua Pathar,

P.O. Borua Pathar,

District: Kamrup,(R)Assam……….……..………...…: Proforma Defendant(s)

                                                              
 This suit coming on for final hearing on 11.04.2013 in the presence of:

S. Sarkar : Advocate for the plaintiff(s).

And

Atul Chandra Sarma : Advocate for the defendant(s).

And having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration and permanent injunction)

1. Plaintiff’s case: The plaintiff pleaded that he is the absolute owner 

and possessor of the suit-land described fully in the schedule of the plaint. 

Plaintiff is possessing the suit-land since the time of his father by cultivating 

various crops in the suit-land and is paying the land revenue regularly. The 

suit land was the ancestral property of the plaintiff.  After the death of his 

father the suit-land was recorded in the name of the plaintiff  and his two 
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brothers Nityananda Devnath and Bolaram Devnath. Although the suit land 

was recorded in the name of the plaintiff and his two brothers, they by mutual 

family  arrangement  gave  the  suit-land  in  the  share  of  the  plaintiff. 

Nityananda Devnath and Bolaram Devnath took their shares in the ancestral 

property somewhere in other properties. This way the plaintiff became the 

absolute owner and possessor of the suit land. The defendants proposed to the 

plaintiff  in  the  month  of  January,  2010 to  purchase  the  suit-land but  the 

plaintiff  refused  to  sell  the  suit-land  to  the  defendants.  As  a  result,  the 

defendants became angry with the plaintiff and began to disturb the plaintiff 

in  various  ways.  As  a  result  of  the  threats  given  by  the  defendants  to 

dispossess the plaintiff from the suit-land, the  right, title and interest of the 

plaintiff  over  the  suit-land  has  been  clouded  and  the  plaintiff  has  been 

compelled to file this suit. If the defendants are not restrained by permanent 

injunction from dispossessing the plaintiff from the suit-land the plaintiff is 

likely to suffer irreparable loss and injury which cannot be compensated in 

terms of money. The names of the two brothers viz. Nityananda Devnath and 

Bolaram Devnath appears in the land record although they have no claim 

over the suit land. It is to be mentioned herein that Nityananda Devnath died 

leaving  behind  his  only  son  Akhil  Devnath  and  Bolaram  Devnath  died 

leaving behind him his only son Sunil Devnath as their heirs. Akhil Devnath 

and Sunil Devnath have no claims in the suit-land but as the names of their 

father still appear in the land record, the suit should be heard and decided in 

their presence. Accordingly, they are made proforma defendants.

2.  Plaintiff’s prayer:  The plaintiff has therefore filed the suit praying 

for a decree of:

1. Declaration of the plaintiff’s right, title, interest and possession 

over the suit-land.

2. Permanent injunction.

3. Cost of the suit.

4. Other reliefs.

3.   Defendant’s version     :  the defendants filed the Written-Statement and 

pleaded  that  the  suit  is  bad  for  non-joinder  of  necessary  parties.  All  the 

pattadars  co-owner  of  joint  suit  patta  is  necessary  party  to  the  suit.  The 

plaintiff has no right, title, interest and possession over the suit land. So, the 
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plaintiff  is  not  entitled  to  any  declaration  of  right,  title,  interest  and 

possession over the suit land and injunction as alleged. The plaintiff failed to 

describe in the plaint as to how and in what manner and to what extent the 

defendants threatened the plaintiff. Besides the persons named as defendants 

there are some other members,  President/  Secretary respectively of  Barua 

Pathartali  Krishak  Samabayee  Samaj alias  Baruagaon  Pahartali  Meen 

Palan Samabaye Sammittee are there in possession of the suit-land. They are 

not made party to the suit. So the suit is bad for non-joinder of necessary 

party.  There  is  no  any  proof  or  record  that  the  property  is  the  absolute 

property of the plaintiff. The plaintiff claims to be the absolute owner of the 

suit-land, but miserably failed to prove the mutual family arrangement and 

the share in the ancestral property. Nityananda Devnath, Gaur Hari Devnath 

and Bolaram Devnath are the sons of Late Ram Nath Devnath and they are 

the co-pattadars  of  below schedules  of  ancestral  landed properties  left  by 

their father, measuring 14B 4K 3L comprising in the K.P  Patta  No. 63, Patta 

No.  64 and Patta  No. 58 of  Dag No. 547, Dag No. 223 and Dag No. 224 

respectively of village Barua-gaon under Mouza- Chamaria, in the District of 

Kamrup ® Assam, in respect of the schedule viz.,

(i) Land measuring 4B 4K 2L covered by Dag No. 547 of K.P 

Patta No. 63 of Village Barua Gaon.

(ii) Land measuring 4B 2K 15L. Covered by Dag No. 223 of K.P 

Patta No. 64 of Village Barua Gaon.

(iii) Land measuring 5B 2K 6L covered by Dag No. 224 of K.P 

Patta No. 58 of Village Barua Gaon.

4.   The defendants further pleaded that out of the above schedules, the 

land measuring 4B 4K 2L of Dag No. 547 of K.P Patta No. 63 of Village 

Barua Gaon is in exclusive possession of the recorded  raiyats since long, 

over which the aforesaid pattadar have no possession. By a deed of sale dated 

18.05.2004,  the  above  named  pattadar  including  the  plaintiff  of  the  suit 

jointly sold the land measuring 7B out of the aforesaid schedule land to the 

purchaser, President/ Secretary, Barua Pahartali Krishak Samabayee Samaj  

alias  Baruagaon Pahartali Meen Palan Sammittee at a consideration of Rs. 

49, 000/- (Rupees forty nine thousand) only in presence of the witnesses and 

delivered the possession duly demarcating the boundary to the purchaser in 
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presence of the witnesses. The defendants are the members of the said Barua 

Pahartali Krishak Samabayee Samaj alias Baruagaon Pahartoli Meen Palan 

Samabayee  Sammittee, who  purchased  the  said  schedule  land  from  the 

pattadars/ Plaintiff of the suit. Out of the aforesaid schedule, land measuring 

4B 2K 15L has already been mutated in favour of the purchaser in the Citha, 

vide order passed by the Circle Officer dated 12.12.2005 and the rest are yet 

to be mutated, due to the death of co-pattadars namely Nityananda Devnath 

and Bolaram Devnath. The defendants lawfully purchased the schedule land. 

The defendants are paying the land revenue regularly. The defendants never 

approached the plaintiff to purchase the suit land as alleged. The plaintiff has 

no  proper  idea  about  the  boundary  of  the  suit-land  as  indicated  in  the 

schedule.

5.   Issues:  Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 10.01.2011. 

1. Whether the suit is bad for non- joinder of necessary parties?

2. Whether the plaintiff has right, title and interest and possession 

over the suit-land?

3. Whether the plaintiff is entitled to get the reliefs as prayed for in 

the plaint?

4. To what relief in the plaintiff entitled?

6.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length. The plaintiff also filed 

written-arguments before conclusion of the oral arguments.

7.  Issue No. 2, 3 and 4:  For better appreciation of evidence these issues 

are taken up for discussion together. Moreover in the present circumstances 

of this case these three issues appear to be the most important one and hence 

taken up for discussion first. PW-1 Gaur Hari Devnath is the plaintiff of the 

instant suit.  In his cross examination he deposed that he has filed the suit 

against Amer Ali and others. He has not written his evidence on affidavit. He 

further deposed that he does not know what is written in his evidence-in-

chief. At present he has 20 B -30B of land out of his ancestral properties. His 

parental properties have been inherited by 3 legal heirs. Except him and his 

brothers there are no legal heirs of his father. Neither he nor his brothers have 

ever sold his father’s property to the defendants. They purchased the suit-land 
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from one Sarbedi Sheikh, some forty years back but there is no document to 

that effect. The said properties have been partitioned amongst the legal heirs. 

He admitted the suggestion that in the Chomoria Mouza at Boruagaon, there 

are 4B 4K 2L of land vide patta no. 63 Dag no. 547 and 4B 2K 15L of land 

vide Patta No. 64 Dag No. 223. Moreover there are 5B 2K 6L of land in Patta 

no. 58 and Dag no. 224. The paternal property was inherited by Nityananda 

Devnath, Gaur Hari Devnath and Bolaram Devnath as legal heirs. In Patta 

No. 63 and in 4B 4K 2L of land Citauddin Sheikh, Hussain Ali, Jibamuddin 

Sheikh, Monuddin Sheikh and Tobayab Sheikh have their Khatian. He has 

sold this land to them some ten years back. In 18.05.2004  he along with his 

brother Nityananda Devnath and Bolaram Devnath sold 7B of land at the rate 

of  Rs.  7000/-  per  Bigha  to  Boruagaon  Pahartali  Min  Palan  Samabayee  

Samittee @ Baruagaon Pahartali Krishak Samabayee Samaj. He does not 

know if out of the said land 4B 2K 15L of land have been mutated in the 

name of the  Samabai Samittee.  The aforesaid 7B of land are contained in 

three  Pattas.  He denied  the suggestion  that  after  the  death  of  Nityananda 

Devnath and Bolaram Devnath he has filed the present suit falsely for 2B 2K 

5L of land against  Boruagaon Pahartali Min Palan Samabayee Samittee @ 

Baruagaon Pahartali  Krishak  Samabayee Samaj. They do not have right, 

title over the 7B of land which they have sold out. He denied the suggestion 

that he sold out land consist of 4B 2K 15L in Patta No. 64 and Dag No. 223 

and 2B 2K 5L in Patta No. 58 and Dag No. 224. He denied the suggestion 

that  there  is  no cause  of  action in  the instant  suit.  He further  denied the 

suggestion  that  their  land  is  in  joint  possession  and  the  same  is  not  yet 

partitioned. The 7B of land were is joint possession at the time of sale. 

8.  PW-1 exhibited the following documents.

Exhibit-1 : Copy of citha.

Exhibit-2 : Jamabandi copy.

9. PW-2 Sri.  Abdul Moujid deposed in his cross-examination that he 

knows the both the parties. The plaintiff has three brothers and at present the 

plaintiff  alone  is  alive.  In  the year  2004 the  plaintiff  along with his  two 

brothers sold 7B of land to the defendants and handed over the possession of 

the said land to the defendants. He does not know in which dags the 7B of 

land are situated but the defendants have the possession over the said land. 
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He does not know if some raiyats are possessing the land of the plaintiff. The 

land of the plaintiff is their parental property. As the defendant purchased and 

possessed  the  7B  of  land  from  the  plaintiff  in  2004,  the  question  of 

possession the said land in the year 2010 does not arise.  PW-3 Md Nurul  

Haque deposed in his cross-examination that he knows both the parties. The 

suit-land is in Patta No. 64 and Dag No. 224. The suit-land is in the name of 

the plaintiff and his brothers. He knows that in the year 2004 the plaintiff and 

his  brothers  sold 7B of land to  the defendants  Boruagaon Pahartali  Min 

Palan  Samabayee  Samittee  @  Baruagaon  Pahartali  Krishak  Samabayee  

Samaj but he does not know in which pattas the land is situated. He does not 

know if the said land is in Patta No. 58, Patta No. 63 and Patta No. 64. The 

defendants are occupying the sold out land. Some of the lands of the plaintiff 

are  in  possession  of  some  raiyats namely  Fajer  Ali,  Hussain  Ali  and 

chitauddin. He does not know if in Patta No. 63 the plaintiff has his land in 

joint-possession. Other than the 7B of land sold to the defendants the plaintiff 

has  others  plots  of  land.   DW-1 Fakruddin Ahmed deposed  in  his  cross 

examination  that  he  has  not  submitted  any  documents  of  Baruagaon 

Pahartali  Krishak Samabayee Samittee.  He denied the suggestion that  the 

plaintiff and his two brothers lived separately. He also denied the suggestion 

that the suit-land was of Gaur Hari and he is still in possession of the said 

land. The suit-land was sold by the plaintiff to the general public.  Exhibit- 

Kha is an unregistered deed. He does not know the signatures in Exhibit-Ga. 

He denied the suggestion that the signatures in  Exhibit-Kha are forged. In 

18.05.2004 the plaintiff  and his  three brothers  publically  handed over  the 

possession of the suit-land to them and they took possession over the suit-

land. At that time the Mandal and other members of the public were present. 

He denied the suggestion that in the year 2010 they proposed to purchase the 

suit-land. He further denied the suggestion that as they tried to dispossess the 

plaintiff from the suit-land, the plaintiff filed the present suit.   

10. DW-1 exhibited the following documents.

Exhibit-Ka : Copy of citha Patta no. 63 and Dag no. 

547

Exhibit-Kha : Sale deed.

Exhibit-Ga : Signatures
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Exhibit-Gha : Copy of Jamabandi.

Exhibit-Unga : Money Receipts.

 DW-2 Md Talijuddin Ahmed deposed in his cross examination that 

the deed between the plaintiff and the defendant was executed in presence of 

the circle-officer. He denied the suggestion that the suit-land was not sold to 

the  defendants.  At  the  time  of  giving  over  the  possession  Nityananda, 

Mandal, Kanango and others members of the public were present. The suit-

land is in joint possession.  DW-3 Juran Chandra Mandal  deposed in his 

cross-examination that he knows both the parties. He denied the suggestion 

that Bolaram Devnath, Har Gauri Devnath and Nityananda Devnath have not 

sold the suit-land to the defendants

11.   Now  stitching  everything  on  record,  it  is  evident  that  DW-2  has 

deposed that  the suit-land was recorded in the records-of-rights  under the 

joint ownership of the plaintiff and his two brothers. He further deposed that 

the defendants purchased 7B of land for the society from the plaintiff and his 

two brothers for a consideration of Rs. 7, 000/- Per Bigha. It has also been 

deposed that a sale-deed was executed to such effect and after execution of 

the  sale-deed,  the  possession  of  7B  of  land  was  handed  over  to  the 

defendants.  Corroborating this part of the deposition of DW-1 and DW-2, 

PW-2 Md Abdul Moujid in his cross-examination deposed that in the year 

2004  plaintiff  along  with  his  two  brothers  sold  and  handed  over  the 

possession of 7B of land to the defendants. PW-3 and Md. Nurul Haque also 

deposed that in the year 2004 the plaintiff along with his two brothers sold 

and handed over the possession of 7B of land to the society and since then 

the  defendants  have  been  in  possession  over  the  suit-land.  PW-2  Abdul 

Moujid  also  deposed  that  the  defendants  are  members  of  Min  Palan 

Samabayee Samittee @ Baruagaon Pahartali Krishak Samabayee Samaj. In 

this regard PW-1 Gaur Hari Devnath deposed in his cross examination that 

on 18.05.2004 he along with his two brothers sold 7B of land to the society 

@ of Rs. 7, 000/- per Bigha. He further deposed that they sold 7B of land 

from three patta lands and at the time of sale the 7B of land were in the form 

of Ejmali Patta. PW-1 further deposed that he does not know if a portion of 

the sold out land measuring 4B 2K 15L has been registered in the name of 

the Samabai Samittee. He has no objections if the remaining portion of land 

measuring 2B 2K 5L is registered in the name of the said samittee. In support 
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of  the  defence  the  defendants  exhibited  the  sale-deed  dated  18.05.2005 

executed by the plaintiff as  Exhibit-C and copy of Jamabandi bearing K.P 

No. 64(N) and Dag No. 223 as Exhibit-D. Though the plaintiff pleaded that 

the defendant  forcefully  caused the plaintiff  to  execute  the sale-deed,  but 

there is no any evidence in support of his plea. From careful examination of 

the sale-deed and the copy of Jamabandi it appears that though the sale-deed 

is unregistered the transfer of land has been duly mutated in favour of the 

Boruagaon Pahartali Min Palan Samabayee Samittee. Moreover the plaintiff 

witnesses deposed that  the defendants  are members of such samittee.  The 

PW-1 in his evidence stated  that he has instituted the suit in respect of the 

land measuring 5B 2K 6L covered by Patta No.58 Dag No.224 and he has 

produced the copy of citha and revenue receipt paid up to May 2005. During 

cross-examination PW-1 stated that they are in possession of land measuring 

4B 4K 2L covered by Patta No.63 Dag No.547 and land measuring 4B 2K 

15L covered by Patta No.64 Dag No.223 and plot of land measuring 5B 2K 

6L covered by Patta no. 58 Dag No.224. The DW-1 has deposed that the land 

purchased by the society from the plaintiff includes the land bearing Patta 

No. 58 Dag No.224.  Exhibit-D is the certified copy of Jamabandi of Patta 

No.64 (New) Dag No. 223 measuring 4B 2K 15L. The said exhibit mentions 

that  the aforesaid plot  of lands has been registered in the name of Barua 

Pahartali Min Samabayee Samittee. From careful scrutiny of the evidence of 

record and other documents exhibited by the parties it appears that the land 

measuring 4B 2K 15L covered by Patta No. 64(New) Dag No. 223 has been 

registered in the name of Barua Pahartali Min Samabayee Samittee. Exhibit-

C, the  unregistered agreement of sale, reveals the existence of an agreement 

of sale of land measuring 7B from three Pattas bearing No. 58, 63 and 64. 

Although Exhibit-C is an unregistered document it has some importance in 

determination  of  the  merit  of  the  instant  case  as  the  same  has  been 

corroborated by other materials on record.

12. From the aforesaid discussions it appears that the plaintiff and his two 

brothers  namely  Nityanada  Devnath  and  Bolaram  Devnath  were  lawful 

owners of the suit-land. From the discussions made above it also appears that 

on 18.05.2004 plaintiff along with his two brothers sold 7B of land including 

the suit-land to the  Barua Pahartali Min Samabayee Samittee  @ of Rs. 7, 

000/- per Bigha by executing a sale-deed. It also appears that out of the sold 
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out 7B of land a portion of the land measuring 2B 2K 15L was transferred to 

the society and has been entered in the revenue records. The plaintiff further 

deposed  that  he  has  no  objection  if  the  remaining  portion  of  the  land 

measuring 2B 2K 15L is also registered in the name of the society. The claim 

of the plaintiff of mutual family arrangement could not be established and 

hence it appears that the suit-land was registered in the name of the three 

brothers. The plaintiff  has failed to prove that he is the sole and absolute 

owner of the suit-land. From the evidence on record and other documents 

exhibited by the parties, the sale of the suit-land cannot be denied and as such 

the pre-ponderance of  probability does not go in favour of the plaintiff and in 

view of the aforesaid discussion it can be held that the plaintiff is not entitled 

to the decree and other relief as prayed for.

Accordingly these issues are decided and go against the plaintiff

13. Issue No.1: Under the factual  circumstances of the case this issue 

appears  to  be  an  important  one  for  proper  adjudication  of  the  case.  The 

defendant submits that the suit is bad for non-joinder of necessary party and 

hence liable to be dismissed. The defendant pleads that the suit is bad for 

non-joinder  of  necessary  parties.  The defendants  pleaded  that  besides  the 

persons  named  as  defendants  there  are  some  other  members,  President/ 

Secretary respectively of  Barua Pathartali Krishak Samabayee Samaj alias 

Baruagaon  Pahartali  Meen  Palan  Samabaye  Sammittee are  there  in 

possession of  the suit-land.  Hence for  want of  necessary party the suit  is 

liable to be dismissed. PW-2 Abdul Moujid also deposed that the defendants 

are  members  of  Min Palan Samabayee Samittee @ Baruagaon Pahartali  

Krishak Samabayee Samaj. Reliance can be had upon  Executive Director,  

Hindustan Paper Corporation & two Others Versus Ramyash Bind and 32  

Others, (1997) 1 GLR 262,  where-in it has been held that non-joinder of  

necessary parties- suit liable to be dismissed.  Now the moot question to be 

determined  at  the  cornerstone  is  whether  the  aforesaid  Sanitee under  the 

circumstances of the case are necessary parties to the suit? To discuss and 

determine the present issue regarding joinder of necessary parties, reliance 

can also be had upon  Deputy Commissioner of Hardoi v.  Rama Krishna 

AIR 1953 SC 521 where-in amongst others it has been discussed that  “…

Although there is no definite test to be applied in this connection, the tests  
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that  have  been  laid  down  are  as  follows:  

 # There has to be a right of relief against such a party in respect 

of the matters involved in the suit.

#  The court must not be in a position to pass an effective decree 

in the absence of such a party. 

14.  The presence of opposing parties is one of the essential requirements 

of  any  civil  suit.  But  all  parties  are  not  necessary  for  the  suit  to  be 

adjudicated upon. Therefore, necessary and non-necessary parties have to be 

distinguished  between.  ‘Necessary  Parties’ are  those  parties  from  whom 

relief is claimed. ‘Non-necessary Parties’ are those parties who may be party 

to the suit,  but from whom no relief has been claimed.  In the absence of 

necessary parties, the court may dismiss the suit. The underlying logic is that 

the burden of providing relief should rest upon all the defendants. Since civil 

law deals with only those rights that are private in nature, legal action for 

enforcing the same can be initiated only by he whose civil rights have been 

violated. Thus, there has to be a plaintiff in civil suits. The plaintiff would 

demand  relief  from  the  person  who  has  violated  his  civil  rights,  the 

defendant.

15.  Now  under  the  circumstances  of  the  case  and  considering  the 

principles as underlined in the aforesaid authorities it can be held that without 

the presence of the Min Palan Samabayee Samittee @ Baruagaon Pahartali  

Krishak Samabayee Samaj the suit  cannot be effectually adjudicated upon 

and no effective decree can be possible. Admittedly defendants are members 

of  Min  Palan  Samabayee  Samittee  @  Baruagaon  Pahartali  Krishak  

Samabayee Samaj. Although no reliefs are claimed from such parties yet for 

the proper adjudication of the case they are necessary. Hence in my opinion, 

in the absence of such parties all questions involved in the suit could not be 

effectually and completely adjudicated upon. The documents also go to show 

that such parties are necessary parties. Hence under the circumstances of the 

case, the suit is bad for want of necessary parties.

Accordingly this issue is decided and goes against the plaintiffs.

16. ORDER
 In the conclusion the suit is dismissed on contest with cost.
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 Prepare decree accordingly. 

   Given under my hand and seal of this court on  22nd day of April,  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Gaur Hari Devnath.
Exhibit-1 : Copy of citha.
Exhibit-2 : Jamabandi copy.

2. PW-2: Sri. Abdul Moujid.

3. PW-3: Md Nurul Haque.

Defendant’s Witnesses

1. DW-1: Fakruddin Ahmed.

Exhibit-Ka : Copy of citha Patta No. 63 and Dag No.547
Exhibit-Kha : Sale deed.
Exhibit-Ga : Signatures
Exhibit-Gha : Copy of Jamabandi.
Exhibit-Unga : Money Receipts.

2. DW-2: Md Talijuddin Ahmed.

3. DW-3: Juran Chandra Mandal. 
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Case Laws Discussed

1. Executive  Director,  Hindustan  Paper  Corporation  &  two  Others  Versus 
Ramyash Bind and 32 Others, (1997) 1 GLR 262, 

2. Deputy Commissioner of Hardoi v. Rama Krishna AIR 1953 SC 521

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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