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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

      .3, ,IN THE COURT OF CIVIL JUDGE NO KAMRUP  

GUWAHATI

Present: Shri Jaspal Singh, AJS.

Friday, the 26th day of April, 2013.

Title Suit No. 6 of 2008
1(i) Mrs. Champa Dutta

1(ii) Mrs. Rupa Dutta @ Barman

1(iii) Mrs. Suman Dutta Choudhury

1(iv) Miss Abhinita Dutta

1(v) Mrs. Jilam Dutta @ Rajkhowa

1(vi) Mrs. Nilam Dutta

(substituted vide order dated 8.8.2012 in place of the name of the deceased plaintiff No.1)

2. Smt. Tilottama Dutta

3. Sri Premjit Dutta

4. Sri Anuj Dutta……………………….……………………….…….……………..Plaintiffs

versus

1. Sri Luit Kumar Barman

2. Sri Kishore Kumar Haloi

3. Sri Prasanta Deka

4. Sri Hrishikesh Deka……………….……………………………………….Defendants

5. Smt. Poppy Das………………….……………………………….Proforma 

Defendant

This suit coming on for final hearing on 12.4.2013 in presence of:–

Advocate for the Plaintiffs: Shri Sailen Medhi
Advocate for the Defendants No.1 & 2: Shri Ram Babu Sah

And having stood for consideration to this day, the Court delivered 
the following judgment:--

J U D G M E N T

1. The case of the plaintiffs, in brief, is that the plaintiff No.1 
and  his  brother  Dibakar  Dutta  (since  deceased)  are  the  joint 
pattadars  of  a  plot  of  land  measuring  4B-4K  covered  by  Dag 
No.983 and 984 of K.P. Patta No.84 of village Betkuchi (described 
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in Schedule A). One Umaram Deka (since deceased), the father of 
the defendant No.3, was a tenant under them and after his death 
on 7.9.2006 the defendant No.3 became the tenant under them. 
On mutual arrangement between them, the occupancy right of the 
defendant  No.3  was  transferred  to  the  plaintiff  No.1  and  his 
brother,  and, in lieu of the surrender, the plaintiff  No.1 and his 
deceased brother gifted away 2B-1K of land to the defendant No.3 
and his son, defendant No.4, by executing two differed registered 
Deeds of Gift dated 4.9.2007 in respect of 1B-10K each (described 
in Schedules B and C). The defendant No.1 took the initiative in 
bringing  the  parties  to  a  settlement  and  took  active  steps  in 
execution  of  the  Deeds  of  Gift.  In  the  process,  he  obtained 
signatures of the plaintiff No.1 and his brother. After execution of 
the Deeds of Gift, the plaintiff No.1 and his brother retained the 
remaining portion of land measuring 2B-3K and out of that the 
plaintiff No.1 sold 2K of land to proforma defendant No.5 leaving 
2B-1K  for  themselves.  This  2B-1K  of  land  is  the  suit  land 
(described  in  Schedule  D).  On  26.9.2007  the  plaintiff  No.1 
received a notice of a proceeding under section 145/146, Cr.P.C., 
found to have been instituted by the defendant No.3 in respect of 
2K of land of the same Dag/Patta. On 10.11.2007 the brother of the 
plaintiff No.1 died leaving his wife and two sons (plaintiffs No.2, 3 
and 4). They came to know about one registered Power of Attorney 
shown to have been executed by the plaintiff No.1 and his brother 
in favour of the defendant No.1 in respect of 1B-2K-10L of land. 
They  came  to  know  that  on  the  strength  of  the  said  Power  of 
Attorney the defendant No.1 had illegally sold 1B-2K-10L of land to 
the defendant No.2 by a registered Deed of Sale No.11377/07 by 
showing  a  false  NOC  obtained  from  the  competent  authority 
though the plaintiff No.1 and his brother had never applied for any 
Sale Permission. The particulars of the said Power of Attorney and 
the said Deed of Sale are described in Schedules E and F to the 
plaint. Hence the plaintiffs have filed this suit  inter alia praying 
for a declaration that the said Power of Attorney and the said Deed 
of Sale are fraudulent and illegal, and also seeking cancellation of 
the said Deed of Sale and permanent injunction.

2. The defendants No.1 and 2 have contested the suit by filing 
written  statement.  Be  it  stated  that  the  suit  as  against  the 
defendants No.3 and 4 was directed to be proceeded with ex parte 
as per order dated 7.5.2008. Besides taking the pleas that the suit 
is not maintainable, barred by limitation, bad for non-joinder of 
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necessary parties and there is no cause of action, the defendants 
No.1 and 2 have stated that the plaintiffs originally were owners of 
land  measuring  6B-9B  instead  of  4B-4K.  Late  Uma  Ram  Deka 
(father  of  the  defendant  No.3)  was the  original  tenant  (holding 
Khatian) under the plaintiffs.  The plaintiff  No.1  and his brother 
(since deceased) were trying to compromise the tenanted land with 
the tenant in the year 1998. In 2002, the defendant No.2, whose 
brother-in-law was defendant No.3, approached the plaintiff No.1 
and his brother for purchasing a portion of land if there was any 
settlement  between  the  father  of  the  defendant  No.3  and  the 
plaintiff  No.1  and  his  brother.  As  per  their  conversation,  the 
defendant No.2 paid Rs.10,000/- as token money to the plaintiff 
No.1 and his  brother. As per verbal terms, the plaintiff No.1 and 
his  brother  agreed  that  the  defendant  No.2  would  apply  for 
obtaining Sale Permission. The plaintiff No.1 and his brother also 
applied for  obtaining  Sale  Permission.  The competent  authority 
issued  two  separate  NOCs  in  respect  of  the  land  in  2002.  The 
plaintiff No.1 and his brother, however, did not execute the Deed 
of  Sale  in  favour  of  the  defendant  No.2  even  after  obtaining 
necessary Sale Permission due to non-settlement of terms between 
them and the  father  of  the  defendant  No.3.  However,  with  the 
intervention of  the  defendant  No.1,  a  settlement  was  arrived at 
between  the  landlords  (plaintiff  No.1  and  his  brother)  and  the 
tenant  (father  of  defendant  No.3).  As  per  the  settlement,  the 
landlords  would  get  half  portion  of  the  total  land  and  the 
remaining half  portion would go to the tenant.  Accordingly,  the 
plaintiff No.1 and his brother gifted the half portion of the land to 
the defendants No.3 and 4. They also executed a lawful Power of 
Attorney in favour of defendant No.1 for a plot of land measuring 
1B-2K-10L which was registered on 17.9.2007. As per the Power of 
Attorney, the defendant No.1 executed the Deed of Sale in favour 
of defendant No.2 who became the absolute owner of the said land 
accordingly.

3. Based on the pleadings of the parties, the following  issues 
were framed in this suit:

(1) Whether the suit is maintainable in present form and order?

(2) Whether there is any cause of action for the suit?

(3) Whether the suit is bad for non-joinder of necessary parties?

(4) Whether the suit is barred by limitation?
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(5)  Whether the Power of  Attorney No.5247/07 (Schedule B)  is 
fraudulent?

(6) Whether the plaintiffs are entitled to any other relief as prayed 
for?

(7) What relief/reliefs the parties are entitled to?

4. The  plaintiffs  have  examined  three  witnesses  and  the 
answering defendants have examined four witnesses in support of 
their  respective cases.  I  have gone through the pleadings of  the 
parties  and  the  evidence  tendered  on  record,  and  perused  the 
relevant documents and also considered the submissions made by 
the learned advocates.

Decision on issue No.1 with reasons

5. Though  the  defendants  No.1  and  2  have  averred  in  their 
written statements that the suit is not maintainable, they have not 
raised any matter to show the suit not to be maintainable. Be it 
stated that they were enjoined by the provision contained in Order 
8 rule 2, CPC, to do so, but they have not done so. So this issue is 
answered in the affirmative and in favour of the plaintiffs.

Decision on issue No.2 with reasons

6. In the suit at hand, the plaintiffs contend that the registered 
Power  of  Attorney  purporting  to  have  been  executed  by  the 
plaintiff  No.1  and  his  brother  (since  deceased)  in  favour  of 
defendant No.1 in respect of 1B-2K-10L of land on the strength of 
which  the  defendant  No.1  sold  away  1B-2K-10L  of  land  to  the 
defendant  No.2  by  executing  a  registered  Deed  of  Sale  is 
fraudulent and illegal. On the other hand, the defendants deny this 
contention of the plaintiffs and maintain that the said Power of 
Attorney  was  lawfully  executed  by  the  plaintiff  No.1  and  his 
brother (since deceased). Therefore, I arrive at a conclusion that 
there  is  cause  of  action  for  this  suit.  The  issue  at  hand  is 
accordingly  answered  in  the  affirmative  and  in  favour  of  the 
plaintiffs.

Decision on issue No.3 with reasons

7. The  defendants  No.1  and  2  have  stated  in  their  written 
statement that the suit is bad for non-joinder of necessary parties, 
namely Tapan Goswami, Paramesh Malla Ranjan Baruah, Ramesh 
Baishya and other co-pattadars, to whom the plaintiffs had agreed 
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to sell the total land measuring 6B-0K-9L by an agreement for sale 
dated 11.04.2007. But, I am not inclined to accept this averment of 
the  defendants.  This  is  not  admittedly  a  suit  for  specific 
performance of the said agreement for sale. On the other hand, the 
instant  suit  is  a  suit  for  declaration that  the Power of  Attorney 
No.5247/07 dated  17.9.2007  and the  Deed of  Sale  No.11377/07 
dated 17.9.2007 are fraudulent, illegal and liable to be cancelled. 
No relief has been sought in this suit by the plaintiffs against the 
abovenamed persons.  More  so,  nothing has  been shown by the 
answering defendants  to  show that  no decree  can effectively  be 
passed  in  this  suit  in  absence  of  the  abovenamed  persons. 
Therefore, I am inclined to hold that this suit is not at all bad for 
non-joinder of necessary parties. The issue at hand is consequently 
decided in the negative and in favour of the plaintiffs.

Decision on issue No.4 with reasons

8. Though  the  defendants  No.1  and  2  have  averred  in  their 
written statements that the suit is barred by limitation, they have 
utterly failed to show as to how the suit is so barred by limitation. 
So  this  issue  is  answered  in  the  negative  and  in  favour  of  the 
plaintiffs.

Decision on issue No.5 with reasons

9. The question involved in this issue is the crux of this suit. In 
his  evidence tendered on affidavit,  the  plaintiff  No.1  (PW1)  has 
reiterated the case of the plaintiffs as averred in the plaint. He has 
exhibited  as  many  as  eight  documents,  including  the  certified 
copies  of  the  Power  of  Attorney  and the  Deed of  Sale  the  very 
genuineness of which is in question in this suit. During his cross-
examination,  he has reaffirmed the facts deposed by him in his 
evidence-on-affidavit.   He  has  categorically  stated  in  his  cross-
examination  that  the  defendant  No.1  called  him  to  his  private 
office at Ulubari (near stadium) and took his signatures on stamp-
papers for the gift deed. His brother Dibakar Dutta was present 
along with him at the time of execution of the Deeds of Gift. He 
has  further  deposed  that  he  also  signed on  some blank papers 
while he had signed for the Deeds of Gift. He has further gone to 
say  that  he  put  his  signatures  bona  fide on  request  of  the 
defendant No.1 and the raiyat.

10. Let me pause here and state that in para 6 of their plaint the 
plaintiffs have stated that the defendant No.1 took active steps in 
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execution  of  the  sale  deeds  and  their  registration  etc.  He 
purchased the stamp paper, got the deeds typed and in course of 
the transaction he obtained various signatures of the plaintiff No.1 
and  his  brother.  It,  thus,  appears  that  the  plaintiff  No.1  has 
reaffirmed the above facts by deposing in his cross-examination 
that the defendant No.1 took his signatures on stamp-papers and 
blank-papers. But, I fail to understand why the defendant No.1 had 
called the plaintiff No.1 to his private office. The two Deeds of Gift, 
the certified copies of which the plaintiff No.1 (PW1) has exhibited 
as  Ext.2  and  3,  were  admittedly  executed  and  registered  on 
4.8.2007  before  the  Sub-Registrar,  Kamrup,  Guwahati,  and, 
therefore, there was no occasion to take signatures of the plaintiff 
No.1  on stamp papers  on the part  of  the defendant  No.1  at  his 
private office. Further, I fail to understand why the defendant No.1 
went on to take the signatures of the plaintiff No.1 on some blank 
papers. This makes the conduct of the defendant No.1 suspicious. 
It is pertinent to mention here that no suggestion was put to the 
plaintiff  No.1 (PW1) during the latter’s cross-examination to the 
effect that he had falsely deposed that his signatures were taken by 
the defendant No.1 at his private office.

11. Having stated in the preceding paragraph about the said two 
registered Deeds of Gift, the certified copies of which the plaintiff 
No.1 (PW1) has exhibited as Ext.2 and 3, I consider apposite to 
mention  here  one  very  important  fact  which  tends  to  point  a 
suspicious finger on defendant No.1. I would like to reiterate here 
that the plaintiffs  have averred in the plaint  that the  defendant 
No.1 took active steps in execution of the Deeds of Gift and their 
registration etc., purchased the stamp paper, got the deeds typed, 
etc. Having said so, let me state that it appears from the contents 
of the said Deeds of Gift that these are in substance Deeds of Sale 
though  the  defendant  No.1  has  also  averred  in  his  written 
statement (in tune with the averments made in the plaint)  that 
Gifts Deeds were executed by the plaintiff No.1 and his brother in 
favour of defendants No.3 and 4. Why I say that the said Deeds of 
Gift are in substance Deeds of Sale is that consideration amount of 
Rs.4,40,000/- has been shown in each of these two deeds and the 
donees have been referred to as the purchasers. The defendants 
No.3 and 4 are not there before the Court (as the suit has been 
proceeding  ex parte as against them) to answer as to whether or 
not they actually paid the said consideration money, and if so, to 
whom they so paid. The written statement and the testimony of the 
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defendant No.1  are totally  silent on this aspect.  But there  is  no 
doubt in my mind that the plaintiff No.1 and his brother had not 
received any consideration money from the defendants No.3 and 4 
as they had put their signatures under impression that these were 
Deeds of Gift.

12. It further appears from the cross-examination of PW1 that 
the learned advocate for the defendants No.1 and 2 has put two 
different suggestions to PW1 as to the reason behind his instituting 
this suit. On one hand the learned advocate has suggested that due 
to difference and dispute regarding sale consideration the present 
suit has been filed, on the other hand he has suggested that due to 
enmity of  the PW1 with the defendant No.1 the instant suit has 
been filed. As it is apparent from the above two suggestions that 
there is no consistency in the case of the answering defendants, I 
am inclined to hold that these suggestions were put to PW1 just for 
the  sake  of  putting  suggestions.  From  the  suggestions  itself  it 
transpires that the answering defendants No.1 and 2 do not have 
legs to stand in this suit, and they have not been able to impeach 
the credibility of PW1 at all.

13. Let me now look at the evidence adduced by the defendants. 
The  defendant  No.1  (DW1)  has  deposed  in  his  evidence-on-
affidavit that as per terms and conditions of the verbal agreement 
between  the  plaintiff  No.1  (and  his  brother)  and the  defendant 
No.2  the  plaintiffs  applied  for  Sale  Permission  (NOC)  from the 
concerned authority and accordingly Sale Permission was obtained 
in  2002.  But  in  his  written  statement,  the  defendant  No.1  has 
stated that as per verbal terms, the plaintiff No.1 and his brother 
agreed  that  the  defendant  No.2  would  apply  for  obtaining  Sale 
Permission, and the plaintiff No.1 and his brother also applied for 
obtaining  Sale  Permission.  The  competent  authority  issued  two 
separate NOCs in respect of the land in 2002. Thus, it is apparent 
that  there  is  a  remarkable  discrepancy  between  the  written 
statement and the evidence of DW1 insofar as the obtaining of Sale 
Permission (NOC) from the concerned authority. Speaking more 
in connection with the Sale Permission, the defendant No.1 (DW1) 
has admitted in his cross-examination that he has not cited and 
examined  any  witness  from  the  office  of  the  Deputy 
Commissioner, Kamrup, to prove the alleged application for Sale 
Permission filed by the plaintiff No.1 and his brother. This apart, 
he has not filed copy of the alleged sale-permission in this suit. 
Moreover, the Sale Permission is shown to have been obtained in 
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the year 2002. There is nothing in the evidence tendered on record 
to the effect that the said Sale Permission, which was obtained way 
back  in  the  year  2002,  was  renewed  by  applying  before  the 
concerned authority.

14. It  appears from the evidence-on-affidavit  of  the defendant 
No.1  (DW1)  that  he  has  not  exhibited  the  original  Power  of 
Attorney the very authenticity of which is under challenge in this 
suit.  It  is needless to mention here that the original of  the said 
Power of Attorney is definitely in possession of the defendant No.1, 
for,  it  was  he  in  whose  favour  the  said  Power  of  Attorney  was 
allegedly executed by the plaintiff No.1 and his brother. As he has 
not produced and exhibited the original Power of Attorney which 
he ought to have produced and exhibited in this suit, an adverse 
presumption under section 114(1)(g)  of  the Indian Evidence Act 
can safely be drawn against him.

15. Coming to the evidence of defendant No.2 (DW2), it appears 
that  he  has  deposed  in  his  evidence-on-affidavit  that  on  the 
strength of the Power of Attorney the defendant No.1 transferred 
the  suit  land  to  him  by  a  Deed  of  Sale  with  consideration  of 
Rs.4,50,000/- and delivered possession of the suit land to him on 
the  same  date.  But,  the  defendant  No.2  has  not  produced  the 
original Deed of Sale in this suit though the same is surely in his 
possession if I am not wrong. Further, on perusal of the Deed of 
Sale,  it  appears  that  there  is  no  whisper  therein  about  the 
adjustment of Rs.10,000/- which the defendant No.2 had allegedly 
advanced as a token money to the plaintiff No.1 and his brother 
(since deceased). Further, it is stated in the recitals of the Deed of 
Sale  that  the possession of  the scheduled plot  has already been 
handed over to him by the vendors and he has been in peaceful 
possession of the said plot of land, but DW2 has deposed that he 
was delivered possession of the said plot of  land on the date of 
execution of the Deed of Sale. This apart, the defendant No.2 has 
admitted in  his  cross-examination that  though he had obtained 
money  receipt  from  the  plaintiff  No.1  and  his  brother  (since 
deceased)  at  the  time  of  advancing  the  token  money  of 
Rs.10,000/- to them, he has not submitted the said money-receipt 
in this suit.

16. It also appears from the testimonies of the defendant No.1 
(DW1) and the defendant No.2 (DW2) that with a view to amicably 
settling the present dispute they met Mr. S.K.Medhi, the learned 
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advocate for  the plaintiff  No.1,  in his  chamber on 4.3.2010 and 
paid an amount of Rs.10,00,000/- (rupees ten lakhs) in cash to 
him for final settlement of this suit and the learned advocate for 
the  plaintiff  issued  one  written  acknowledgement  in  his  pad to 
them.  As  rightly  submitted  by  the  learned  advocate  for  the 
plaintiffs in their written argument, why the defendants No.1 and 2 
agreed to pay a huge amount of Rs.10,00,000/- to the plaintiffs if  
the Power of Attorney in question were really genuine as claimed 
by the defendants No.1 and 2 in this suit. Therefore, a presumption 
can be drawn that the defendants No.1 and 2 had no legs to stand 
in this suit and that is why they agreed to pay such a huge amount 
to  the  plaintiffs  to  settle  this  suit.  To be  specific,  the  Power  of 
Attorney in question was certainly illegal/fraudulent and so the 
defendants No.1 and 2 came forward and paid such a huge amount 
so that the plaintiffs may settle this case with them.

17. Lastly,  let  me  dwell  on  the  evidence  of  the  attesting 
witnesses,  namely  Sri  Deepjyoti  Kalita  (DW3)  and  Sri  Arup 
Barman (DW4). Both of them have deposed in their evidence that 
they put  their  signatures as attesting witnesses in the  Power of 
Attorney  in  question  as  well  as  the  Deed  of  Sale  registered  in 
favour  of  the  defendant  No.2  on  17.9.2007.  They  have  deposed 
that  they  saw the  plaintiff  No.1  and  his  brother  Dibakar  Dutta 
(since deceased) put their signatures on the said deeds. But, the 
alleged Power of Attorney was shown to have been executed and 
signed on 4.9.2007 as the contents thereof clearly reflect, and it 
was only registered on 17.9.2007 along with the Deed of Sale. But, 
as rightly submitted by the learned advocate for the plaintiffs in 
their written argument, both the above attesting witnesses saw the 
executants put their signatures on 17.9.2007 on both the deeds. 
This, in itself, belies their testimonies. I would also like to point 
out that out of the two attesting witnesses to the alleged Power of 
Attorney and the Deed of Sale, one of them, namely Sri Deepjyoti 
Kalita,  has  stated  in  his  cross-examination  that  both  those 
documents were not registered on the same day. He has expressed 
his ignorance as to at what interval the deeds were registered.

18. In view of the above discussion, I am inclined to arrive at a 
conclusion that the Power of Attorney No.5247/07 dated 17.9.2007 
and consequently the Deed of Sale No.11377/07 dated 17.9.2007 
are fraudulent and illegal. The issue at hand is accordingly decided 
in the affirmative and in favour of the plaintiffs.
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Decisions on issues No.6 and 7 with reasons

19. Both these issue relate to the reliefs to which the plaintiffs 
are entitled and hence they are taken up together for discussion. In 
view of my decision on issue No.5, the plaintiffs are entitled to a 
declaration  that  the  Power  of  Attorney  No.5247/07  dated 
17.9.2007  and  the  Deed  of  Sale  No.11377/07  dated  17.9.2007 
(which was executed on the strength of the said Power of Attorney) 
are illegal,  void and inoperative.  The plaintiffs  are consequently 
entitled to a decree for cancellation of the said Deed of Sale. The 
plaintiffs  are also entitled to a  decree  for  permanent injunction 
restraining the defendants from disturbing the plaintiffs in their 
peaceful  possession  of  the  suit  land.  The  issues  at  hand  are 
answered accordingly.

Order

20. The suit is decreed on contest with costs. It is declared that 
the Power of Attorney No.5247/07 dated 17.9.2007 and the Deed 
of  Sale  No.11377/07  dated  17.9.2007  are  illegal,  void  and 
inoperative.  The plaintiffs are consequently entitled to a decree 
for  cancellation  of  the  said  Deed  of  Sale.  Accordingly,  the  said 
Deed of Sale (No.11377/07 dated 17.9.2007) be delivered up and 
cancelled in due course. The plaintiffs are also entitled to a decree 
for  permanent  injunction  restraining  the  defendants  from 
disturbing the plaintiffs’ peaceful possession of the suit land.

21. A copy  of  this  judgment  be  sent  to  the  Sr.  Sub-Registrar, 
Kamrup, Guwahati. 

22. A decree  be drawn accordingly  within 15  days from today 
and the case record be duly consigned to the Record Room.

Given under my hand and the seal of this Court on this the 
26th day of April, 2013, at Guwahati.         

     

 Civil Judge No. 3,
           Kamrup, Guwahati.

Dictated and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiffs:

1. Sri Ishwar Dutta (PW1)

2. Sri Premjit Dutta (PW2)

3. Sri Kalyan Kumar Das (PW3)

Documents exhibited by the Plaintiffs:

1. Katcha Patta (Ext.1)

2. Deed of Gift being No.10910/07 (Ext.2)

3. Deed of Gift being No.10911/07 (Ext.3)

4. Alleged Power of Attorney being No.5247/07 (Ext.4)

5. Alleged Deed of Sale being No.11377/07 (Ext.5)

6. Copy of petition of case No.281m/07 (Ext.6)

7. Death certificate of Dibakar Dutta (Ext.7)

8. Copy of order dated 20.9.2007 in case No. 271m/07 (Ext.8)

Witnesses examined by the Defendants:

1. Sri Luit Kumar Barman (DW1)

2. Sri Kishore Kumar Haloi (DW2)

3. Sri Deepjyoti Kalita (DW3)

4. Sri Arup Barman (DW4)

Documents exhibited by the Defendants:

1. Periodic Patta showing the names of plaintiff No.1, defendant 
No.2 and 3

2. Katcha Patta

3. Land Revenue paid receipt

4. Written acknowledgement dated 4.3.2010 issued by Advocate 
S.K.Medhi      

    

      Civil Judge No. 3,
      Kamrup, Guwahati 
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