
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-     Sri S. K. Poddar, AJS, Additional District Judge No. 3,                                                                                   Kamrup, Guwahati.

MAC No. 566/2006 (MAC 1701/2003)(Offending Vehicle:- AS-25/A-5115 (BUS)
Smt. Salini Daga,w/o Sri Kishan Kumar Daga,3rd Floor, Overnight Building,Bhangagarh, P.S. DISPURDist.:- Kamrup (M), Assam      …………..       Claimant                   -vs-1. Sri Rabin Talukdar (Owner of offending vehicle)2. Sri Pohar Chandra Baruah (Driver of offending vehicle)3. National Insurance Co. Ltd. (Insurer of offending vehicle),4. Sri Kishan Kumar Daga, (Owner of Scooter)5. The New India Assurance Co. Ltd. (Insurer of scooter)                                                                               …. Opposite parties

Advocate Appeared:-Mr. B. K. Jain ………………    Advocate for the Claimant._____________________________          Advocate for the OP No. 3 ._____________________________          Advocate for the OP No. 5 .
Date of Argument:-  05.04.2013.Date of Judgment:-   30.04.2013.

J U D G M E N T1. The case of the claimant in brief is, that, on 03.08.2002 while her son Pankaj Daga aged about 16 years was going on the scooter bearing registration no. AS-01/K-2991, as pillion rider towards Bhangagarh and on reaching  near  ABC  point,  vehicle  No.  AS-25/A-5115 (BUS) (referred  as offending vehicle)  being driven in a  rash and negligent  manner,  hit  the 
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scooter from back side                                            …………….. Contd… on p/2causing spot death of her son. The driver of the scooter also got injuries on his person. At the relevant time,  deceased was a student of  class VII  at Happy Child High School,  Rehabari,  Guwahati,  having brilliant  academic career.  The accident occurred solely due to negligent driving of  the Bus Driver. Hence the claimant, being the mother has filed the instant petition u/s  166  MVAct  claiming  Rs.  8,00,000/-  as  compensation.  It  was  also pleaded that at the relevant time the offending vehicle was duly insured by OP No. 3 whereas the scooter was insured with OP No. 5. 2. The OP No. 3, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have  valid  and  effective  driving  license.  It  is  also  pleaded  that,  as  two vehicles  were  involved  in  the  alleged  accident,  the  scooter  might  have contributory negligence in the accident.3. The OP No. 5, insurance company of the scooter, in its written statement denied all the averments made by the claimant and pleaded that the scooter was covered by ACT POLICY only and as per police report and claim petition, the accident was occurred for hitting the scooter from back side by the offending BUS. As such OP No. 5, on both the count are not liable to pay any amount to claimant for the alleged accident. 4. Opposite Parties No. 1 & 2 (owner and driver of the offending vehicle), and OP No. 4, (owner of the scooter) did not contest the case by filling their written statement and the case proceeded ex-parte as scuh.5. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i)  Whether the deceased Pankaj Daga, son of the claimant died on  

the  spot  on  03.08.2002  at  about  5.25  a.m.  at  ABC  place  point  

Bhangagarh due to  rash  and negligent  driving of  the driver  of  the  

offending  vehicle  No.  AS-25/A-5115  (BUS)  by  knocking  the  scooter  
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from backside?                                   …………….. Contd… on p/3
ii) Whether  the OP No. 3 is liable to pay compensation amount of  

Rs. 8,00,000/- (eight lakh) as claimed by the claimant?

iii) Whether the OP No. 3 is solely responsible for the accident?6. During trial,  in support of  his claim the claimant  Smt.  Salini Daga examined herself as PW 1, her Husband Sri Kishan Kumar Daga as PW 2 and proved a bunch of documents. The opposite party No. 3, insurer of the offending vehicle, has not adduced any evidence. The opposite party No. 5, insurer of the scooter, has examined one witness as DW 1.7. I  have  heard  arguments  of  both  the  parties,  perused  the materials on records. DECISIONS AND REASONS THERE8. ISSUE NO. 1:- The claimant in the claim petition and also in his affidavit of evidence stated that on 03.08.2002 while her son Pankaj Daga aged about 16 years was going on the scooter bearing registration no. AS-01/K-2991  as  pillion  rider  and  reached  near  ABC  point,  the  offending vehicle being driven in a rash and negligent manner, hit the scooter from back side causing spot death of her son. The driver of the scooter also got injuries on his person. PW 1 has proved the copy of FIR dated 03.08.2002 i/c Dispur PS Case No. 768/02 as Exbt. 1, accident information report as Exbt-3, the PM report Exbt-4, School Certificate of the deceased showing his age, career and fact of expiry on 03.08.2008 as Exbt. 5. PW 2 has proved the  copy  of  charge  sheet  of  the  Dispur PS case  No.  768/02 which was submitted u/s 279/337/304(A) against the driver of the offending vehicle. In cross-examination of PW 1 and 2, no dispute was raised regarding the death of claimant’s son in the accident on the ill-fated morning. Hence, so far question of death was concerned, it is proved that victim Pankaj Daga died  on  road  traffic  accident  on  03.08.2002  at  ABC  point,  Bhangagarh, Guwahati.9. The next point to be decided in this issue is, as to whether the  

death occurred due to rash and negligent driving of the offending vehicle or  

there  was  contributory  negligence  of  the  scooter  driver in  which  the deceased was travelling as a pillion rider. In this regard, PW 1 and PW 2 in 
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their evidence,                                          …………….. Contd… on p/4categorically claimed that the offending vehicle hit the scooter from back side, in which, victim died on the spot. The FIR (Exbt. 1) which was filed by police officials on the basis of traffic branch GD Entry, and the Charge sheet (Exbt.  6),  which was prepared after investigation by police,  indicted the driver of the offending vehicle (BUS) as sole responsible for the accident. The OP No.  3 though pleaded for having contributory negligence of  the scooter in the accident, but did not adduce any evidence to this effect in rebuttal of the claim of the PWs or against the police report vide Exbt. 6.10. Hon’ble  Supreme  Court  of  India  in  Bimla  Devi  and  Ors.  v. 

Himachal  Road  Transport  Corporation  and  Ors., MANU/SC/0577/ 2009/(2009) 13 SCC 530, held as under:
“15.  In  a  situation  of  this  nature,  the  Tribunal  has  rightly  taken  a  
holistic view of the matter. It was necessary to be borne in mind that  
strict proof of an accident caused by a particular bus in a particular  
manner may not be possible to be done by the claimants. The claimants  
were merely to establish their case on the touchstone of preponderance  
of probability. The standard of proof beyond reasonable doubt could not  
have been applied.”11. The observations of the Supreme Court of India in Bimla Devi (supra) were referred with approval in later judgment in  Parmeshwari 

Devi v. Amir Chand and Ors., MANU/SC/0358/2011:(2011) 11 SCC 635.12. The evidence of the claimant, oral as well as documentary, in regards  the  accident  involving  the  offending  vehicle  (BUS)  remained unshaken. As the offending vehicle hit the scooter from the back side, it also indicates that, the offending vehicle was driven in a rash and negligent manner. Thus, the oral evidence of the claimant and her husband coupled with the documentary evidence as mentioned above is sufficient to hold that the road traffic accident was occurred solely due to rash and negligent driving  of  the  offending  vehicle  no.  AS-25/A-5115  (BUS).  This  issue  is decided against the OP No. 1 to 3.13. ISSUE NO. 2 & 3:- In view of the discussion and decision of the previous issue,  claimant is certainly entitled to compensation under the provisions  of  section 166 of  M V Act.  Now the  prime question is  what should be the proper quantum of compensation. 
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                                                                          ………..…………….. Contd… on p/514. So  far  age  of  the  deceased  is  concerned  for  deciding  the multiplier to be used, the claimant in her evidence stated that at the time accident  her  son was aged about 16 years.  In  support  above claim,  the claimant  has  proved the  birth  certificate  of  the  deceased as  Exbt.  2,  in which the date of Birth was shown as 29.11.1986. Thus it appears that on the date of accident, the deceased was 15 years 3 months 3 days. The FIR, the P.M. report also shows the age of the deceased as 15 years.  Considering above it can safely hold that on the date of accident, the victim was above 15 years of age. 15. So far income of the victim is concerned, it an admitted fact that at the time of accident, deceased was student of class VIII and had no individual  income.  Hence  court  has  to  adopt  the  principle  of  notional income of non-earning man. 16. In the second schedule of MV Act, which is made applicable for claims u/s 163A of MV Act, the notional income was shown as Rs. 15000/- p.a.  During  argument  hearing,  learned  advocate  for  the  claimant  by referring  reported  case  of  MANU/SC/7368/2008/(2008)12  SCC  165, 
Laxmi Devi and Ors.  Vs.   Mohammad Tabbar  and  Anr.   &  Jagdish 

Prasad  Agarwalla  Vs.  Upendra  Singh  and  Others  [MANU/GH/0662/ 2011/2012(1)TAC208] submitted that considering the cost of living at the relevant  time,  the  notional  income  should  be  taken  as  Rs.  3000/-  per month at the minimum. I have gone through the case laws. In the above reported cases, Hon'ble Supreme Court of India and Hon'ble Gauhati High Court has accepted the notional  income of  non-earning deceased as Rs. 3,000/- per month.  It  may be noted here that the present M V Act was enacted in the year 1988 and since then due to inflation; the minimum wages has been considerably increased from Rs. 40-50 to per day to Rs. 150-200 per day. As the accident occurred in the year 2002, the minimum wage can safely be taken as Rs. 100/- at minimum. In the reported case of Lata  Wadhwa  v.  State  of  Bihar [A.I.R.  2001  SC  3218],  Hon'ble  Supreme Court  of  India  has  accepted  the  notional  income  as  Rs.  3000/-  p.m. Considering  above  ratios,  the  amount  of  Notional  Income  for  the  non-
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earning of deceased is taken as Rs. 3,000/- per month.     ... Contd… on p/617. So  far  the  question  of  deduction  on  account  of  personal expenses  of  deceased,  during  argument  hearing,  learned  advocate  of claimant vehemently submitted that there cannot be any deduction from the monthly income on this count. On the other hand learned advocate for OP No.  3 has submitted that  as  per Sarala Verma’s  Case,  the deduction should be 50% for bachelors. I have given my anxious consideration on this point. On my quest to the question of deductions to be made on account of personal  expenses,  I  could lay my hand on the following few case laws having similarity of facts. 18. Hon’ble Kerala High Court in the reported case of Krishnadas 

Vs. Henry Joseph and others [MANU/KE/1638/2011/2012 (2) TAC 541], while  dealing  with  similar  situation  for  a  non-earning  housewife,  has observed as follows--
“22. A controversy is raised as to whether 1/3 of the said amount can  
be deducted towards the personal expenses of  the deceased woman.  
The  principle  underlying  the  methodology  to  deduct  personal  
expenses of the deceased stems out of the reality that while a person  
renders services which can be monetarily converted, expenses of such 
person will have to be deducted from the monetary output. If that be  
so, we find no reason why personal expenses  incurred by a deceased  
home  maker  should  not  be  deducted  from  the  assumed  notional  
income earned by her as stipulated in Lata's case  [MANU/SC/0456/ 
2001:A.I.R. 2001 S.C. 3218].
23.  Our  attention  has  been  drawn  to  some  precedents  where  
such deductions  have  been  made  and  some  in  which  
such deductions have  not  been  made.  The  question  has  not  been  
considered in detail in any decision brought to our notice. We are of  
the opinion that from first principles, it is evident that the deduction  
has to be made. We are satisfied that 1/3 of the amount, which is the  
standardized deduction for personal  expenses  of  all  earning persons  
can apply to the case of a home maker, who is assumed to earn an  
income of ` 3,000 per month as permitted by Lata Wadhwa v. State of  
Bihar [MANU/SC/0456/2001 : A.I.R. 2001 S.C. 3218].19. Hon’ble  Madras  High  Court  in  the  reported  case  of   The 

Divisional Manager and The New India Assurance Co. Ltd. Vs. Mr. T. 

Chelladurai, Tmt.  D.  Maragadam  and  C.  Nivitha  Varadhalakshmi 

[MANU/TN/2280/2009/2010  ACJ  382]  while  dealing  with  similar 
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situation on the death of a                               …………….. Contd… on p/7non-earning student has observed as follows--
27. It has been held by a number of Judgments by the Hon'ble Supreme  
Court  that  1/3rd  amount  only  has  to  be  deducted  towards  
personal income  whereas  only  in  Sarala  Verma  and  Ors.  v.  Delhi  
Transport Corporation and Anr.  reported in MANU/SC/0606/ 2009 :  
(2009) 6 SCC 121 :  2009 ACJ 1298 and another Judgement in Syed  
Basheer  Ahamed  and  Ors.  v.  Mohammed  Jameel  and  Anr.  reported  
in MANU/SC/0006/2009 : (2009) 2 SCC 225, 50% of the income was  
ordered to be deducted for the death of the bachelor.
28. In a recent Supreme court Judgment passed in Oriental Insurance  
Company  Ltd.  v.  Deo  Patodi  and  Ors.  reported  in MANU/  SC/  
0989/2009 :  2009 (8) Scale 194,  it  has  been held that  deduction of  
1/3rd  towards  personal  expenses is  the  ordinary  rule  in  
India. MANU/SC/0123/2004 :  (2004)  2  SCC  473 in  Fakeerappa  and  
Anr. v. Karnataka Cement Pipe Factory and Ors., the Hon'ble Supreme  
Court  deducted  only  1/3rd  towards personal  expenses  from  the  
income  of  the  bachelor.  Similar  is  the  view  taken  by  the  Hon'ble  
Supreme Court in Bilkish v. United India Insurance Company Ltd. and  
Anr. reported in MANU/SC/7317/2008 : (2008) 4 SCC 259, Bangalore  
Metropolitan Transport Corporation v. Sarojamma and Anr. reported  
in MANU/SC/7508/2008 : (2008) 5 SCC 142.
29.  The aforesaid ratio adopted by the Hon'ble Supreme Court in a  
number  of  cases  would  demonstrate  the  normal  rule  in  India  is  
deduction of  1/3rd  amount  from  monthly  income  towards personal  
expenses .  This  case  is  not  exceptional  case  where  50%  has  to  be  
deducted. There is no statutory mandate in the Motor Vehicles Act that  
50% should be deducted for the death of the bachelor. On the other  
hand, in some of the cases, it is noticed that no amount was deducted  
towards personal  expenses.  However,  to  strike  a  fine  balance,  
1/3rd deduction is the normal rule and the Tribunal rightly deducted  
1/3rd  towards personal  expenses and  it  does  not  warrant  any  
interference by this Court.”20. The  fact  of  this  case  also  disclosed  that  the  claimant  is dependent on her husband too. The ratio of above case law shows that in the fact and circumstances of the case in hand, it will be just and proper to deduct  1/3rd amount  towards  personal  expenses  by  the  deceased  even though he is a non-earning member. As such the annual income which is available for computation of compensation would be Rs. 24000/- (Rupees twenty  four  thousand)  per  anum  after  deducting  1/3rd from  the  total 
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assumptive annual income of Rs. 36000/-.        …………….. Contd… on p/821. So  far  multiplier  to  be  adopted is  concerned  ratio  of  Sarla 

Verma  (Smt)  and  Ors.  v.  Delhi  Transport  Corporation  and  Anr.   [MANU/SC/0606/2009 :  (2009)  6  SCC 121],  laid  that  it  will  be  on the basis  of  age  of  the  deceased  and  not  on  the  age  of  dependant.  The operative paragraph of the judgment read as follows…. 
“17. The selection of multiplier is based on the age of the deceased and  
not on the basis of the age of dependent. There may be a number of  
dependents of the deceased whose age may be different and, therefore,  
the  age  of  dependents  has  no  nexus  with  the  computation  of  
compensation.”22. As per the table of multiplier shown in the Sarla Verma’s case, as the deceased was above15 years of age, the multiplier will be 18 (fixed for the age groups of 15 to 20). On the date of accident the claimant was aged  about  37  years  but  said  age  has  no  relevance  in  deciding  the multiplier. As such, I hold that the proper multiplier will be 18.23. Apart from the compensation to be calculated as above, I found force on the submission of learned advocate for the claimant for granting a lump  sump  amount  for  future  prospects,  funeral  and  other  incidental expenses, for love and affection etc. 24. So far future prospect of a brilliant and hardworking student, on  the  death  of  some  students,  Hon'ble  Supreme  Court  of  India  has adopted  the  principle  of  allowing  some  lump  sump  amount  on  this account. Hon'ble Supreme Court in the reported case of R.K. Malik vs. Kiran Pal, [MANU/SC/0809/2009 :  (2009)14 SCC 1] held that the claimants are also  entitled  to  compensation  towards  future  prospects  and  granted further  compensation  of  Rs.  75,000/-  towards  future  prospects  of  the children. The above ratio is applicable in this case also. From the Exbt. 5,  the  certificate  issued  by  the  Head  Mistress  of  Happy  Child  School, Sarabhatti, Rehabari, a school of repute shows that the deceased who was a student of class VIII, was very intelligent, Hardworking and Diligent and on his death school has lost a very good student and the nation has lost a very bright person. This certificate remains unchallenged in cross-examination of PW 1. Considering academic brilliance of the deceased, I hold that apart 
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from the compensation        …………….. Contd… on p/9for loss of dependency, the claimant is entitled for Rs. 75,000/- (Rupees seventy five thousand) as compensation towards future prospects. 25. Apart  from  all  above,  the  claimant  is  also  entitled  for  Rs. towards funeral expenses, incidental expenses etc. and towards loss of love and  affection  for  which  I  assess  Rs.  10,000/-  (ten  thousand)  and  Rs. 15,000/- (fifteen thousand) respectively.  26. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation to which the claimant would be entitled in the instant case is assessed as under. Loss of dependency 24,000 X 18 .. Rs 4,32,000.00Funeral & Incidental expenses Rs.   10,000.00Future prospects:- Rs.   75,000.00Love and affection:-                                     Rs.   15,000.00                                                        Total …. Rs. 5,32,000.00.                         (Rupees five lakh thirty two thousand only)27. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident, the offending vehicle (BUS) was insured with the opposite party No.  3  National  Insurance  Co  Ltd.  Exbt.  3,  the  form  54,  shows  that  the offending vehicle was insured with Cover Note No. 061954 in the name of OP.  No.  1  and  valid  till  22.08.2002.  As  such  the  compensation  as determined in  foregoing paragraphs  shall  have  to  be  paid  by  OP  No.  3 alone.  The  OP  No.  5  has  no  responsibility  in  this  claim  so  far  the compensation to claimant is concerned.
A W A R D28. Claimant is entitled to get of Rs 5,32,000/- (Rupees five lakh thirty two thousand only) with interest @ 6% (six) p.a. from the date of filing  the  claim-petition,  i.e.  04.09.2003  till  payment  from  the  opposite party No. 3, National Insurance Co Ltd. 29. The opposite party No. 3, National Insurance Co Ltd, is directed to pay the award within one month from the date of order. Given under my hand and seal of this Court on this the 30th day of April, 2013 at Guwahati.
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      Additional District Judge No. 3,                  Kamrup, Guwahati. 


