
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                             Present:-   Sri S. K. Poddar, AJS,                                                                              Additional District Judge No. 3,                                                                           Kamrup, Guwahati.

MAC No. 444/2010 (Vehicle Involved:- NEW AUTO PICK UP VAN)
Sri Pradip DuttaS/o Narayan Chandra DuttaVill:- Bihpuria Town,P.S. BihpuriaDist.:- Lakhimpur, Assam  …………..       Claimant                   -vs-1. Sri Pranab Hazarika                 (Owner)2. Sri Pranab Hazarika                 (Driver)3. The Oriental Insurance Co. Ltd.  (Insurer)      …. Opposite parties

Advocate Appeared:-Mr. D. Bania &Miss Alpana Gogoi ……………   Advocate for the Claimant.Ms. Bandana Acharya ………….             Advocate for the OP No. 3.
Date of Argument:-  07.04.2013 and 10.07.2013.Date of Judgment:-   02.08.2013.

J U D G M E N T1. The case of the claimant  Sri Pradip Dutta in brief is that on 29.12.2009 at about 6.30 p.m. while he was travelling as pillion rider on a motorbike bearing registration no. AR 01-B-4038, towards Dhalpur from Bihpuria,  all of a sudden, at Narayanpur centre a new Auto pick up van being driven in a rash and negligent manner by the Op. No. 2, knocked the motorcycle in which the claimant has suffered grievous injuries on his person at chest, leg, head, hand etc. Immediately he was rushed to nearby 
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R K Mission Hospital at Itanagar and                              .. Contd… on p/2there from he was taken to Patna. At the time of accident he was TV and mobile mechanic and earned Rs. 10000/- per month. After the accident he was unable to pursue his profession For the losses suffered by the injured, the claimant has claimed Rs. 8,25,000/- as compensation. 2. The OP No. 3,  The Oriental Insurance Co. Ltd., in its written statement denied all  the averments made by the claimant in the claim petition and stated inter-alia that they had no information regarding the accident and that the amount of compensation claimed by the claimants is highly exaggerated and without any basis. The insurance co declined to accept the liability if there was violation of the terms and conditions of the policy or the driver did not have valid and effective driving license.3. Opposite Parties No. 1 & 2, owner and driver of the offending vehicle,  filed  his  written  statement  while  denying  the  claim  of  the claimant submitted that at the time he possess a valid D/L and the vhicle was insured with OP No. 3. Subsequently he remained absent and the case proceeded ex-parte against them.4. Upon the pleadings of the parties, the following issues were framed for adjudication :-
i)  Whether the claimant Sri Pradip Dutta was grievously injured in the alleged road accident dated 29.12.2009 involving new Pick-up Van and whether said accident took place due to rash and negligent driving of the offending?
ii) Whether the claimant is entitled to get any compensation and if  yes,  to  what  extent  and  by  whom  amongst  the  opposite parties, the said compensation amount will be payable?         5. In support of his claim, the injured Sri Pradip Dutta examined himself as PW 1, Munindra Das as PW 2, Dr. Paban Kumar Padmapati as PW 3 and proved a bunch of documents. The opposite party, the Oriental Insurance Co. Ltd. examined Robin Kr. Das, investigator as DW 1.6. I  have  heard  arguments  of  both  the  parties,  perused  the materials on records. DECISIONS AND REASONS THERE
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.. Contd… on p/37. ISSUE NO. 1:- The injured Sri Pradip Dutta in the claim petition and also in his affidavit of evidence stated that on 29.12.2009 at about 6.30 p.m. while he was travelling as pillion rider on a motorbike bearing registration no.  AR 01-B-4038, towards Dhalpur from Bihpuria,  all  of a sudden, at Narayanpur centre a new Auto pick up van being driven in a rash and negligent manner by the Op. No. 2, knocked the motorcycle in which the claimant has suffered grievous injuries on his person at chest, leg,  head,  hand etc.  Immediately he was rushed to nearby R K Mission Hospital at Itanagar and there from he was taken to Patna. The evidence of PW 1, injured was duly supported by the PW 2, who was eye witness of the  occurrence.  During  their  cross-examination  nothing  come  out  to disbelieve the testimony of the PW 1 and 2 so far the accident caused by pick-up van and getting injuries are concerned. 8. In support of the oral evidence, the claimant proved Accident Information Report (Form 54) as Exbt.-1, FIR as Exbt, 2, c/copy of Charge sheet as Exbt. 3, seizure lists as Exbt. 4 and 5, discharge certificate as Exbt. 6  and  7,  disability  certificate  as  Exbt.  8  to  10,  various  medical prescriptions  as  Exbt.  13  to  60,  medicine  purchase/  expenses bill/vouchers  as  Exbt.  61  to  134.  Evidence of  the  PW 2,  and filling  of charge sheet against the pickup van driver are sufficient to hold that the accident occurred due to rash and negligent driving of the OP No. 2 in which claimant get grievous injuries. Opposite parties have not adduced any rebuttal evidence so far negligence and getting injury by claimant is concerned. 9. From  the  above  evidence  of  the  claimants,  oral  as  well  as documentary,  it  is  proved  that  the  accident  occurred  due  to  rash  and negligent driving of the driver of the new pickup van and due to accident; he sustained grievous injuries on his person with disability. Hence, this issue is decided in favour of the claimant.10. ISSUE NO. 2:- Now coming to the quantum of compensation to which the claimant is  entitled,  the  claimant,  Sri  Dhiren Baishya,  in  his evidence deposed that that due to the accident,  she sustained grievous 
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injuries on his person. So far the fact of sustaining        .. Contd… on p/4grievous injuries are concerned, the injured in his evidence has proved various medical  documents/prescriptions and the permanent disability card  issued  by  Social  welfare  Dept.  From  Exbt.  6  it  appears  that  on 30.12.2009 the claimant was admitted at RK Mission Hospital at Itanagar with compound type III fracture of femur and tibia and was discharged on 31.12.2009 by referring for further treatment at  higher center.  Exbt.  7, discharge certificate shows that on 03.01.2010 the claimant was admitted at Popular Nursing Home, Patna and was discharged on 27.01.2010 after treatment of the fracture of tibia and femur. The injured also proved one certificate issued by PW 3 (Exbt. 8) in which the Disability was assessed at 65% on right leg due to shortening,  muscular weakness of right lower limb.  Injured has proved various medical prescription/advice slip, cash-memos/vouchers/bills  etc  for  purchase  of  medicine,  cost  of  travelling, dietary cost of attendant etc vide Exbt. 13 to 141. Exbt. 8 is the disability certificate  issued by PW 3.  Exbt.  9  and 10 are  the  disability  card  and passbook issued by Dist. Social Welfare Officer Kamrup. On going through the Exbt. 6 and 7, the medical certificate issued by R K Mission Hospital and Popular Nursing Home shows that from the date of accident i.e. after initial  treatment  at  Lakhimpur,  claimant  rushed  to  Itanagar  and  after staying there for one day, claimant went to Patna and admitted at Popular Nursing Home for few days. During his treatment as indoor patient, the injured had to purchase various medicines and also made expenses on account  of  transportation  during  treatment  etc.  The  above  documents shows that  during 25 days stay  at  Patna and one day stay  at  Itanagar, claimant  spent  Rs.  1,99,110/-  on  medicine,  hospital  bill  etc.  and  Rs. 3835/-  on  travelling  to  Guwahati  Patna  and  return  journey  thus total amount of expenses were Rs. 2,02,945/- vide Exbt. 61 to 141. Exbt. 114 is a slip of refund of advance amount hence not taken into account. No  serious  challenge  was  made  against  the  above  bills.  As  a  part  of pecuniary damages the injured is entitle for the above amount. 11. During argument hearing, learned advocate for the claimant by  placing  reliance  on  the  reported  case  of  K  Suresh v. New  India  
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Assurance Co. Ltd (2012) 4 TAC 711,                               .. Contd… on p/5has  vehemently  argued  that  apart  from  the  expenses  on  medicine, transportation  etc.  the  injured  is  entitled  for  compensation  for  his permanent disablement for whole the life and for loss of working during the period of treatment. I have considered the submission.12.  Hon'ble  Supreme  Court  of  India  in  the  reported  case  of 
Govind Yadav v.New  India  Insurance  Co.  Limited (2011)  10  SCC 683, after referring to the pronouncements in R.D. Hattangadi v. Pest Control  

(India)  (P)  Limited  (1951)  1  SCC  551, Nizam's  Institute  of  Medical  

Sciences v. Prasanth  S.  Dhananka (2009)  6  SCC  1, Reshma  Kumari  v.  
Madan  Mohan  (2009)  13  SCC  422, Arvind  Kumar  Mishra v. New  India  

Assurance Co.  Limited  (2010) 10 SCC 254 and Raj Kumar v.Ajay Kumar  (2011) 1 SCC 343 has laid down as under:
“In our view, the principles laid down in Arvind Kumar Mishra v. New  
India Assurance Co. Limited and Raj Kumar v. Ajay Kumar must be  
followed by all the Tribunals and the High Courts in determining the  
quantum of compensation payable to the victims of accident, who are  
disabled  either  permanently  or  temporarily.  If  the  victim  of  the  
accident suffers permanent disability, then efforts should always be  
made  to  award  adequate  compensation  not  only  for  the  physical  
injury and treatment, but also for the loss of earning and his inability  
to  lead  a  normal  life  and  enjoy  amenities,  which  he  would  have  
enjoyed but for the disability caused due to the accident.”13. Hon'ble Supreme Court of India in the reported case of Raj Kumar v. Ajay Kumar and another, MANU/SC/1018/2010 : (2011) 1 SCC 343,  considered  in  great  detail  the  correlation  between  the  physical disability suffered in an accident and the loss of earning capacity resulting from it and made the following observations:
10. Where the claimant suffers a permanent disability as a result of  
injuries,  the assessment of  compensation under the head of  loss of  
future earnings  would  depend upon the  effect  and impact  of  such  
permanent disability on his earning capacity. The Tribunal should not  
mechanically  apply  the  percentage  of  permanent  disability  as  the  
percentage of economic loss or loss of earning capacity. In most of the  
cases, the percentage of economic loss, that is, the percentage of loss  
of  earning  capacity,  arising  from  a  permanent  disability  will  be  
different from the percentage of permanent disability. Some Tribunals  
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wrongly assume that in all cases,         .. Contd… on p/6
a particular extent (percentage) of permanent disability would result  
in a corresponding loss of earning capacity, and consequently, if the  
evidence produced show 45% as the permanent disability, will hold  
that there is 45% loss of future earning capacity. In most of the cases,  
equating the extent (percentage) of  loss of earning capacity to the  
extent (percentage) of  permanent disability will  result in award of  
either too low or too high a compensation.
11. What requires to be assessed by the Tribunal is the effect of the  
permanent disability on the earning capacity of the injured; and after  
assessing the loss of earning capacity in terms of a percentage of the  
income, it  has to be quantified in terms of money,  to arrive at the  
future loss of earnings (by applying the standard multiplier method  
used to determine loss of dependency). We may however note that in  
some cases, on appreciation of evidence and assessment, the Tribunal  
may find that the percentage of loss of earning capacity as a result of  
the permanent disability is approximately the same as the percentage  
of  permanent disability  in  which  case,  of  course,  the  Tribunal  will  
adopt the said percentage for determination of compensation. (See  
for example,  the decisions of  this  Court in Arvind Kumar Mishra v.  
New India Assurance Company Ltd. (2010) 10 SCC 254 and Yadava  
Kumar v. National Insurance Company Ltd.  (2010) 10 SCC 341).
13.  Ascertainment  of  the  effect  of  the  permanent  disability  on the  
actual earning capacity involves three steps. The Tribunal has to first  
ascertain what activities the claimant could carry on in spite of the  
permanent  disability  and what  he could  not  do  as  a  result  of  the  
permanent disability (this is also relevant for awarding compensation  
under  the  head of  loss  of  amenities  of  life).  The  second step  is  to  
ascertain  his  avocation,  profession  and  nature  of  work  before  the  
accident, as also his age. The third step is to find out whether (i) the  
claimant is totally disabled from earning any kind of livelihood, or (ii)  
whether in spite of the permanent disability, the claimant could still  
effectively carry on the activities and functions, which he was earlier  
carrying  on,  or  (iii)  whether  he  was  prevented  or  restricted  from  
discharging his previous activities and functions, but could carry on  
some  other  or  lesser  scale  of  activities  and  functions  so  that  he  
continues to earn or can continue to earn his livelihood.  Contd on p/714. After making above observation regarding tribunals duty in assessing just compensation, Hon'ble Supreme Court of India further in Raj Kumar v. Ajay Kumar (supra) further observed that the provision of M.V. Act makes it clear that the award must be just, which means that the 
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compensation should,                                                        .. Contd… on p/7to the extent  possible  fully  and adequately restore the claimant to  the position prior to the accident. And formulated some heads as under….
Pecuniary damages (Special damages)
(i)  Expenses  relating  to  treatment,  hospitalization,  medicines,  
transportation, nourishing food, and miscellaneous expenditure.
(ii) Loss of earnings (and other gains) which the injured would have  
made had he not been injured, comprising:
(a) Loss of earning during the period of treatment;
(b) Loss of future earnings on account of permanent disability.
(iii) Future medical expenses.
Non-pecuniary damages (General damages)
(iv) Damages for pain, suffering and trauma as a consequence of the  
injuries.
(v) Loss of amenities (and/or loss of prospects of marriage).
(vi) Loss of expectation of life (shortening of normal longevity).

In routine personal injury cases, compensation will be awarded  
only under heads (i),  (ii)  (a) and (iv).  It  is only in serious cases of  
injury,  where  there  is  specific  medical  evidence  corroborating  the  
evidence of the claimant, that compensation will  be granted under  
any of the heads (ii) (b), (iii), (v) and (vi) relating to loss of future  
earnings on account of permanent disability, future medical expenses,  
loss of amenities (and/or loss of prospects of marriage) and loss of  
expectation of life.15. Keeping the above law in mind for granting compensation in the cases  where the injured has claimed to  have sustained permanent disability, let me evaluate the evidence and documents to this effect. PW 2 the injured claimed that prior to accident he used to work as skilled TV and  Mobile  mechanic  and  his  average  earning  was  Rs.  80,000/-  per annum. To support his claim as to his profession, the injured has proved one certificate vide Exbt. 11 which was issued by Circle officer. Exbt. 11A, a  certificate  issued  by  Gaonburah  shows  the  annual  income  at  Rs. 96,000/-. Both were issued in the year 2012. As per Exbt. 12, on the date of accident, the claimant was born in the year 1978 as such on the date of accident he was aged about 32 years at the relevant time, could have been in  a  position  to  earn  a  reasonable  amount  by  his  skill.  During  cross-examination  claimant.  Stated  that  he  earned  Rs.  6000/-  per  month. Considering the nature of work, monthly income of the claimant can be 
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taken as Rs. 5000/- per month.                                  .. Contd… on p/816. The PW 3, a medical professional and orthopedic specialist on 17.08.2012 issued one certificate vide Exbt. 8 stating that the injured Sri Dhiren Baishya following the RTA is suffering from muscular weakness, shortening of right lower limb following fracture (tibia and femur) and on the basis of these he opined that the injured sustained locomotive total permanent disability of 65%. During cross-examination PW 3 admitted that he has only assessed the disability on the basis of history from the injured  clinical  examination  of  the  injured  but  did  not  attach  the documents  with  his  certificate.  PW  3  further  opined  that  the  65% disability was in respect of particular limb only. 17. Considering the complex nature of fractures as sustained by the injured, period taken in treatment at Patna, report of improvement, having  no  document  of  further  treatment,  itself  shows  the  less grievousness of the injury sustained by him. From the available material on record, it can safely be presumed that even after recovery, the injured might  not  be  in  a  position  to  work  with  full  strength  as  before  but certainly he can work in his work as before with some discomfort. On this count, he may be termed as suffering from partial disability resulting to loss  of  income of  20% at  the maximum. Considering above,  I  held  the injured is entitled for some special damages on account of loss of future income apart from loss of total income for first 3 months. Apart from this, the claimant is entitled for some amount towards nutritious diet, pain and suffering, etc.18. Thus, having considered the nature of injury sustained by the injured and expenditure incurred, and the facts and circumstances of the case, just and reasonable compensation to which the claimant Sri Dhiren Baishya would be entitled in the instant case is assessed as under. i) Pecuniary damages (Special damages)
i)        A)Expenses relating to treatment, 

hospitalization, medicines, transportation,         Rs. 2,02,945/-
B) nourishing food, and miscellaneous
expenditure.(assumptive for 3 month 
@ 4000/- per month)                            Rs. 12,000/-
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                             .. Contd… on p/9
(ii) Loss of earnings (and other gains) 

which the injured would have made 
had he not been injured, comprising:
(a) Loss of earning during the 
period of treatment @ Rs. 5000/ for 3 months;     Rs. 15,000/-
(b) Loss of future earnings 
on account of permanent disability.
20% of Rs. 5000/- X 12 X 16 (multiplier)         Rs. 1,92,000/-

(iii) Future medical expenses. -----ii) Non-pecuniary damages (General damages)
(iv) Damages for pain, suffering and 

trauma as a consequence of the injuries. Rs.  50,000/-
    (v) Loss of amenities 
      (and/or loss of prospects of marriage).  Rs. 25,000/-

              (vi) Loss of expectation of life 
(shortening of normal longevity).                           Rs. 25,000/-                                                                         Total …. 5,21,945/-    Rounded off to Rs. 5,22,000/- (Rupees five lakhs twenty two thousand).19. In view of discussion and decision of Issue No. 1, the claimant is certainly entitled to compensation of Rs. 5,22,000/- (Rupees five lakhs twenty two thousand).20. Now the question is who shall pay the compensation. The OP No. 3 in their evidence through DW 1 deposed that at the relevant time the  offending  vehicle  was  driven  by  the  owner  cum  driver  with  LMV licence without endorsement of Auto and as such the owner has violated the policy terms and conditions. On the other hand learned advocate for claimant argued that no endorsement is required to drive a pick-up van, which is alight Motor vehicle. I have considered the submissions. 21. Hon'ble  Supreme  Court  of  India  in  the  case  of  National Insurance  Co.  Ltd.  v.  Annappa  Irappa  Nesaria  alias  Nesaragi  and Ors. MANU/SC/7093/2008 : 2008 (3) SCC 464 on a similarly situated fact held as follows:- 

“20.  From  what  has  been  noticed  hereinbefore,  it  is  evident  that  
"transport  vehicle"  has  now  been  substituted  for  "medium  goods  
vehicle" and "heavy goods vehicle". The light motor vehicle continued,  
at the relevant point of time to cover both "light passenger carriage  
vehicle" and "light goods carriage vehicle". A driver who had a valid  
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licence to drive a light motor vehicle,             .. Contd… on p/10
therefore, was authorized to drive a light goods vehicle as well.22. In the recent case of S. Iyyapan Vs. United India Insurance 

Company Ltd. and Anr.decided on 01.07.2013 [MANU/SC/0632/2013] Hon'ble  Supreme  Court  of  India  while  placing  reliance  on  the  various other decided cases held as follows:- 
“19.  In the instant  case,  admittedly  the driver was holding a valid  
driving licence to drive light motor vehicle. There is no dispute that  
the  motor  vehicle  in  question,  by  which  accident  took  place,  was  
Mahindra  Maxi  Cab.  Merely  because  the  driver  did  not  get  any  
endorsement  in  the  driving  licence  to  drive  Mahindra  Maxi  Cab,  
which is a light motor vehicle, the High Court has committed grave  
error  of  law  in  holding  that  the  insurer  is  not  liable  to  pay  
compensation because the driver was not holding the licence to drive  
the commercial vehicle. The impugned judgment is, therefore, liable  
to be set aside.”23. Following  the above ratios, I hold that merely non-having nay endorsement  to  drive  auto  etc.  will  not  amount  to  violation  of  policy condition by the owner cum driver when he holds valid driving licence to drive LMV vehicle. In view of above there cannot be any question of PAY & RECOVER formula in this case. As there is no dispute that at the time of accident the offending vehicle was insured with Op No. 3 vide cover note No. 36498 valid upto 28.12.2010, the OP. No. 3 The Oriental Insurance Co. Ltd. shall pay the amount to claimant as determined here-in-before. Issue No. 2 is answered accordingly.

A W A R D24. Claimant  Sri Pradip Dutta is entitled to get of Rs. 5,22,000/- (Rupees five lakhs twenty two thousand) with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 09.03.2010 till payment from the opposite party No. 3, The Oriental Insurance Co. Ltd. 25. The opposite party No. 3,  The Oriental Insurance Co. Ltd., is directed to pay the award within one month from the date of order. Given under my hand and seal of this Court on this the 2nd day of August, 2013 at Guwahati.
        Additional District Judge No. 3,
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                  Kamrup, Guwahati.


