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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Friday, the 16th day of August, 2013.

Misc. Appeal No. 26 of 2013

Shri Lakhendar Singh   ..….. Appellant/Petitioner
-Versus-

1. Mrs. Maya Begum
2. Md. Asaraffudin Ahmed
3. Md. Sahabuddin Ahmed
4. Md. Sadikuddin Ahmed
5. Mrs. Samsad Begum
6. Mrs. Mamtaj Begum ....... Respondents/Opposite Parties

This appeal coming on for final hearing on 01.08.2013 in the presence 
of –

Mr. J.C. Gour       …… Advocate/Pleader for Appellant
Mr. P. Upadhyay       ...... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

JUDGMENT

1. This miscellaneous appeal under Order XLIII Rule 1(r) of 

the Code of  Civil  Procedure is  directed against  the impugned 

order dated 18.07.2013 passed by the learned Munsiff  No. 2, 

Kamrup, Guwahati, in Misc. (J) Case No. 302/2013 arising out 

of T.S. 215/2013.

2. Before I go into the grounds of appeal, let me have a look 

at  the  relevant  facts  leading  to  this  appeal.  The  case  of  the 

appellant is that he had filed T.S. 215/2013 for declaration of 
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his right of occupation of the suit open space as tenant along 

with an injunction application, and vide order dated 24.06.2013 

passed in Misc. (J) Case No. 302/2013, the learned Court below 

was  pleased  to  grant  interim  injunction  directing  the 

respondents  not  to  disturb  the  peaceful  possession  of  the 

petitioner  in  respect  of  the  suit  open  space.  The  appellant 

submits that on 17.07.2013 he had filed a petition for extension 

of the interim injunction order dated 24.06.2013. But, on that 

day, the respondents appeared and filed their written objection 

and prayed for  vacating  the ad interim injunction order.  The 

learned Court below, without giving any opportunity of hearing 

to the learned counsel for the appellant, vacated the ad interim 

injunction order dated 24.06.2013 by holding that the money 

receipts filed by the appellant are in respect of sale of an open 

space  @  Rs.11,00,000/-  and  as  such  there  was  force  in  the 

submission of  the  respondents.  On the  very  next  day i.e.  on 

18.07.2013 the appellant filed an application under Order 47 

Rule 1 read with Section 151, CPC, for review of the order dated 

17.07.2013 with an interim prayer of extension of the ad-interim 

order  of  injunction  but  the  learned  Court  below  refused  the 

interim  prayer  and  ordered  for  issuance  of  notice  to  the 

respondents on the ground that the Misc. (J) Case was posted 

for objection on 07.08.2013. 

3. The first  ground taken by the appellant in the memo of 

appeal is that out of the six money receipts filed by him before 

the learned Court below, the money receipt dated 20.09.2009 for 

Rs.45,000/- was in respect of the advance deposit against shop 

room.  The  agreement  for  sale  of  open  space  had  been  made 

between the parties only in the month of March, 2013, and all 

the  receipts  in  respect  thereof  are  dated  09.03.2013, 

11.03.2013, 21.03.2013 and 04.06.2013. I  have gone through 

the said money receipt dated 20.09.2009 for Rs.45,000/-. The 

said money receipt does not say anything about the tenancy in 
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respect of open space. It rather says about some shop room. A 

shop room can by no means be equated with an open space. As 

rightly submitted by the learned advocate for the respondents, 

no tenancy can be claimed under the Assam Urban Areas Rent 

Control Act, 1972, in respect of open space. Considering all the 

aspects, I don’t find sufficient force in the said ground taken by 

the appellant.   

4. The next ground taken by the appellant is that for creation 

of  tenancy  no  written  agreement  is  necessary  and  many 

landlords don’t issue written receipts of rent to their tenants. 

The appellant had categorically stated in the plaint that there is 

no  written  tenancy  agreement  with  the  respondents  and  the 

respondents are also not issuing the receipts. At the first place, 

let me state here that tenancy may be oral or written, and, in 

our case, whether there is really any tenancy, and, if so, whether 

the same is oral or written, all these are matters to be dealt with 

and considered in the main suit. But, as of now, let me say that 

the stand of the appellant that the respondents are not issuing 

rent  receipts  appears  to  be  somewhat  inconsistent  with  the 

receipt  dated  20.09.2009  itself  which  ex  facie appears  to  be 

nothing but a rent receipt and which was purportedly used for 

issuing receipt towards advance money against some shop room. 

This inconsistency goes to the root of the question of existence 

or  non-existence  of  tenancy  between  the  appellant  and  the 

respondents. 

5. Another ground taken by the appellant is that the learned 

court below ought to have given an opportunity of hearing to the 

counsel of the appellant on the written objections filed by the 

respondents prior to the passing of the order dated 17.07.2013. 

I, however, find from the impugned order of the learned Court 

below that the prayer of the appellant for extension of the ad-

interim injunction order dated 24.06.2013 was duly considered 
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by the learned Court below. After considering the said prayer of 

the  appellant  as  well  as  the  written  objections  filed  by  the 

respondents, the learned Court below refused to extend the ad-

interim injunction order, vacated the same and posted the case 

for  final  hearing.  Therefore,  the  said  impugned  order  of  the 

learned Court below does not call for any interference from this 

Court.

Conclusion

6. In view of the foregoing discussion, the appeal is dismissed 

on contest. The impugned order of the learned Court below is 

not interfered with. Let a copy of this Judgment be sent to the 

learned Court below for information.

Given under my hand and the seal of this Court on this 

the 16th day of August, 2013.

        Civil Judge No. 3,

        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,

Kamrup, Guwahati.   


