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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Money Suit Case No. 267/2006

Present: Naguib Ahmed, A.J.S.
(M.Sc-Agriculture, LL.B)

Munsiff No.3, Kamrup 
Guwahati.

6th day of August, 2013

Dr. Narayan Sarma
S.O: Sri. Adya Nath Sarma.
R.O: Ganesh Mandir Path.
New Guwahati, Guwahati-781020
P.S: Noonmati.
District: Kamrup, Assam.…………….……………………….….…: Plaintiff(s)

-Versus-

Sri. Paresh Ch. Haloi,
S.O: Late Haly Ram Haloi.
R.O: Akashi Nagar.
Bamunimaidan, Guwahati-781021,
P.S: Noonmati.
District: Kamrup, Assam……...……………….........……….……: Defendant(s)
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This suit coming on for final hearing on 30.07.2013 in the presence of:

Sri. Madhab Lahkar
Sri. Samar Das : Advocate for the plaintiff(s).

And
Sri. K. Bhatta
Sri. S. Ali : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgments. 

JUDGEMENT
(A Suit for realization of money)

1.  Plaintiff’s  case  :   The  plaintiff  filed  the  plaint  and pleaded  that he 

resides at Ganesh Mandir Path, New Guwahati in a rented house with his 

family members.  That being in need of a permanent residential  house the 

plaintiff found a plot of land belonging to the defendant measuring 3K in Dag 

No. 46 of free simple grant No.2 (Patta) of Noonmati village under Ulubari 

Mouza. After mutual discussion with the defendant the price of the total land 

was fixed at  Rs.  22,  00,  000/-  (Twenty  Two Lakhs)  only.  Thereafter  the 

defendant has executed the agreement for sale dated 30.07.2002 by obtaining 

a sum of Rs. 5, 00, 000/- (Five Lakhs) only out of the total consideration. 

After payment of the advance amount the plaintiff time to time approached 

the defendant for obtaining sale permission from the competent authority and 

the defendant also assured the plaintiff that he will obtain the sale permission. 

In the meantime the plaintiff came to know that the defendant has decided to 

sale  the  land to  some  other  person  at  a  higher  price.  Under  the  law the 

defendant has no right to sale the said land to other person.  The plaintiff 

being a reputed medical practitioner having fame in the locality did not like 

to go for confrontation with the defendant and demanded the defendant for 

repayment  of  the  advance  amount  paid  on  30.07.2002.  Accordingly  on 

Money Suit Case No. 267/2006 Page 2 of 10



07.10.2002 the defendant repaid a sum of Rs. 2, 00, 000/- (Two Lakhs) only 

and the  plaintiff  has issued a  receipt  to  the defendant  acknowledging the 

receipt. On 13.11.2002 the defendant re-paid another amount of Rs. 1, 00, 

000/- (One Lakh) only keeping the balance amount of Rs. 2, 00, 000/- (Two 

Lakhs)  only.  Thereafter  the  plaintiff  on  various  dates  demanded  the 

repayment of the balance amount of Rs. 2, 00, 000/- (Two Lakhs) only. In 

between  13.11.2002  and  24.04.2003  the  defendant  paid  Rs.  20,  000/- 

(Twenty Thousand) only and on 24.04.2003 the defendant paid a sum of Rs. 

15, 000/- (Fifteen Thousand) only and finally on 06.05.2003 the defendant 

has paid a sum of Rs. 20, 000/- (Twenty Thousand) only. The repayment has 

been duly acknowledged by the plaintiff by issuing receipts to the defendant. 

Out of the total amount of Rs. 5, 00, 000/- (Five Lakhs) the defendant has 

paid a sum of Rs. 3, 55, 000/- (Three Lakhs Fifty Five Thousand) only on 

various  dates  keeping the balance  amount  of  Rs.  1,  45,  000/-  (One Lakh 

Forty  Five  Thousand)  only.  The  defendant  has  failed  to  pay  the  balance 

amount  of  Rs.  1,  45,  000/-  (One  Lakh  Forty  Five  Thousand)  only.  The 

plaintiff having no other alternatives has issued a demand notice upon the 

defendant  on  21.01.2004  through  his  advocate  Sri.  S.  Das  claiming  the 

balance amount of Rs. 1, 45, 000/- (One Lakh Forty Five Thousand) only 

within one month from the date of the receipt  of this notice and the said 

notice has been received by the defendant on 23.01.2004. After receipt of the 

notice  dated  21.01.2004  the  defendant  has  issued  a  reply  through  his 

advocate Sri. K. Bhatta dated 28.02.2004. As such the plaintiff is entitled to 

the interest upon the said amount at the rate of Rs. 12.50% percent per annum 

amounting to Rs. 43, 500/- (Forty Three Thousand Five Hundred) only.

2. Plaintiff’s prayer:  In the premises the plaintiff prayed for:

i. Realization of Rs. 1, 88, 500/- from the defendant;

ii. Cost of the suit;

iii. Future interest @ Rs. 12.50%.

iv. Other relief.

3.  Defendant’s version:  The defendant filed the written-statement and 

pleaded that  the suit  is  not  maintainable  in  law and facts.  The defendant 

denied that he ever took Rs. 5, 00, 000/- (Five Lakhs) only from the plaintiff 

and  executed  the  alleged  agreement  dated  30.07.2002  in  presence  of 
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witnesses. He also denied that the defendant owes Rs. 1, 45, 000/- (One Lakh 

Forty Five Thousand) only to the plaintiff  as balance money. It  is further 

pleaded that the plaintiff has prayed a fraudulent game by filing the suit in 

the  court  without  filing  any  original  or  duplicate  copy  of  the  alleged 

agreement. It is denied that the plaintiff is entitled to the amount of Rs. 1, 45, 

000/- (One Lakh Forty Five Thousand) only at the rate of 12.50% interest 

thereon. The plaintiff and the defendant had good relations and the plaintiff 

wanted to be the business partner of the defendant. One day the plaintiff had 

brought some stamp paper wherein the plaintiff had written some baseless 

agreement for sale of 3K of land for Rs. 22, 00, 000/- (Twenty Two Lakhs. 

The defendant never instructed the plaintiff to write such agreement on the 

stamp  paper  which  the  defendant  had  signed  in  good  faith.  The  said 

agreement was prepared by plaintiff of his own. There was no witness like 

Satish Choudhury and Dhana Ali. The agreement was not written by Parash 

Deka, as alleged. The plaintiff has no right to sue the defendant for recovery 

of his baseless and imaginary amount of money without suing for specific 

performance of contract.

4. Issues: Upon  considering  the  pleadings  of  both  the  parties  the 

following issues were framed by my predecessor in office on 07.06.2007.

1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in the present form & manner?

3. Whether on 30.07.2002 defendant took Rs. 5 Lakhs as advance 

from the plaintiff for the purpose of selling a plot of land?

4. Whether the defendant failed to pay Rs. 1, 45, 000/- as alleged 

by the plaintiff?

5. Whether the plaintiff is entitled to the decrees as prayed for?

6. To what relief(s) is the plaintiff entitled to?

 Additional Issue: The additional issue was framed by my predecessor 

in office on 01.06.2010.

7.  Whether the document dated 30.07.02 filed by the plaintiff in the 

plaint is admissible in law?

5.  Discussion,  Decision  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the sides at length. 
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6.  Issue No.3, 4,  5 and 7: Under the facts and circumstances of the case 

these four issues can be taken up for discussion together. Moreover these 

issues appear to be the most vital one and hence taken up for discussion first. 

PW-1 Sri. Narayan Sarma deposed in his cross examination that he knows 

the defendant for long. The Exhibit-1 is written by his advocate. He denied 

the  suggestion  that  at  the  time  of  filing  of  the  suit  he  has  not  filed  his 

documents.  He  denied  the  suggestion  that  page  1  of  Exhibit-1 has  been 

tempered.  Sri  Parshu  Deka  is  the  scriber  of  Exhibit-1.  In  Exhibit-1 the 

corrections are made by the same ink and the said correction was made in his 

presence. As per Exhibit-1 there was a transaction of Rs. 5, 00, 000/- (Five 

Lakhs) only between him and the defendant. In Exhibit-1 there is no mention 

of rate of interest. The payment of Rs. 5, 00, 000/- (Five Lakhs) only to the 

defendant has been mentioned in his tax return. He has not issued any notice 

to the defendants asking him to transfer the land in his name. In execution of 

Exhibit-1 Dhan Ali  and Satish  Choudhury were  present.  Exhibit-1 is  an 

agreement. He knows the signature of Dhan Ali and Satish Choudhury even 

before signing in Exhibit-1.     

7. The PW-1 exhibited the following documents.

Exhibit-1 : Agreement.

Exhibit-2 : Advocate notice.

Exhibit-3 : Receipt.

Exhibit-4 : Acknowledgement receipt.

Exhibit-5 : Defendant advocate Kulen Bhatta notice.

8.  PW-2 Dhana Ali deposed in his evidence-in-chief that he knows both 

the plaintiff  and the  defendant.  He knows and has  also  seen the plaintiff 

paying Rs. 5, 00, 000/- (Five Lakhs) only to the defendant. He is an attesting 

witness  to  Exhibit-1.  The  other  witness  to  such  agreement  was  Satish 

Choudhury. In his cross-examination he deposed that the plaintiff desired to 

purchase  land  from  the  defendant  and  to  such  effect  an  agreement  was 

executed. The defendant signed the agreement. Some corrections were made 

in the agreement in his presence. He denied the suggestion that the defendant 

did not receive any money on the basis of Exhibit-1.
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9.  DW-1 Sri Paresh Chandra Haloi  is the defendant in the instant suit. 

In his cross-examination he deposed that the plaintiff sent advocate’s notice 

against him. He has replied the advocate’s notice.  Exhibit-5 is one of the 

replies.  Exhibit-5 states  that  during  municipal  election  some  of  the 

documents  were  lost.  The  statement  of  Exhibit-5 that  the  plaintiff  has 

received more than the owed amount is false. He forgot how much of money 

he has given back to the plaintiff. The signatures in the written statement are 

of his own. The statement  in his written statement  that he has signed the 

Exhibit-1 on good faith is false. He further deposed in his cross-examination 

that he forgot as to what amount of money he took from the plaintiff but he 

states that he repaid the money in 2001. The amount of money he took from 

the plaintiff has been duly returned by him. Official witness Dr. Mrs Tilaka  

Das is a senior scientific officer Directorate of Forensic Science Laboratory,  

Questioned document division. She deposed in her examination-in-chief that 

she has received summons from the court to depose. The documents were 

received in  their  office  on 17.07.2012  by  the  director  and the  same  was 

endorsed to her for examination on opinion. She examined the documents 

and compared the disputed signatures with the supplied standards signatures 

on all aspects of handwriting identification and detection of forgery with the 

help of scientific  instruments.  There after she opined that the person who 

wrote and enclosed signatures stamped and marked S1 to S3 and A1 to A9 

also wrote the enclosed signatures stamped and marked Q1 and Q2. S1 S2 

and S3 are the specimen signatures collected by the court.  A1 to A9 are 

signatures of defendant in the written statement. Q1 and Q2 are signatures in 

the agreement. Each alphabet were compared and examined. There size shape 

location  and  other  observation  were  examined.  Exhibit-6 is  the  report 

furnished by her. Exhibit-C(1 )is her signature. Exhibit-1(3) is Q1. Exhibit- 

1(4) is  Q2.  In her  cross-examination  she  deposed that  she  is  an M.Sc in 

Physic and also did her PhD. She did her one and half years P.G. diploma 

course in document examination from National institute of Criminology and 

Forensic Science under the Ministry of Home affairs, New Delhi. She stood 

first in the said course. She has not submitted the documents as regards her 

educational  qualification.  The instant  case is  a  simple case.  She has been 

deposing before various courts since 1999 but she does not know how many 

reports were accepted. Her report is only an opinion. She has come to help 
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the  court.  She  has  given  her  reasons  for  forming  such  opinion  and  such 

reasons are sufficient. Details of general characteristic are not given in her 

report. She personally did not receive the documents sent by the court. She 

denied the suggestion that the specimen signatures are not sent by the court. 

She  denied  the  suggestion  that  she  has  not  compared  each  and  every 

alphabets. 

10.    I  have also heard the arguments advanced by both the counsels at 

length.  I  have also perused the documents  exhibited by the plaintiff.  The 

plaintiff claims that he has given a sum of Rs. 5, 00, 000/- (Five Lakhs) only 

as advance for a plot of land agreed to be sold by the defendant. However, 

later-on the plaintiff asked for the money from the defendant when he came 

to know that the defendant has planned to sell the land to somebody else at a 

higher rate. In the process the defendant paid back as amount of Rs. 3, 55, 

000/- (Three Lakhs Fifty Five Thousand) only keeping a balance of Rs. 1, 45, 

000/- (One Lakh Forty Five Thousand) only. The plaintiff argued that as the 

defendant planned to sell the land to somebody else he asked for the return of 

the  paid money and the defendant returned back a major share of the said 

amount.  The defendant  therefore filed the instant  suit  for  recovery of  the 

unpaid balance amount instead of filing a suit  for specific performance of 

contract. The plaintiff also deposed that on every receipt of returned money 

he issued money receipts to the defendant which is in the possession of the 

defendant. 

11.  The  defendant  on  the  other  hand  filed  the  written  statement  and 

denied having taken any amount from the plaintiff. However at the same time 

the defendant pleaded that instead of filing a money suit the plaintiff ought to 

have filed a suit for specific performance of contract meaning there-by that 

there was a contract to such effect and the plaintiff should have prayed for 

specific performance of contract. The defendant’s plea of denial and plea of 

specific  performance  of  contract  are  self-contradictory.  Accordingly  the 

defendant by his own pleading has admitted the fact that there was a contract 

in  between  the  parties.  Moreover,  the  defendant  deposed  in  his  cross-

examination that he forgot as to what amount of money he took from the 

plaintiff but he states that he repaid the money in 2001. The defendant also 

deposed in his cross-examination that the amount of money he took from the 

plaintiff has been duly returned by him.  Accordingly on the materials on 
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record  including  the  depositions  of  the  defendant  it  is  evident  that  the 

defendant has admitted to have taken the money from the plaintiff. Now let 

me go through the contents of Exhibit-5 wherein it has been stated that the 

said reply by the advocate has been made under the instruction of his client. 

He  further  replies  that  more  amount  of  money  has  been  received  by  the 

plaintiff from, the defendant meaning thereby that a process of payment and 

repayment  between  the  parties  took  place.  Hence  under  the  aforesaid 

circumstances  the  pre-ponderance  of  probability  tilts  in  favour  of  the 

plaintiff, that out of the paid amount of Rs. 5, 00, 000/- (Five Lakhs) only an 

amount of Rs. 1, 45, 000/- (One Lakh Forty Five Thousand) only is due to 

the plaintiff by the defendant. In such factual matrix and without going to the 

technicalities of the acceptance of the expert opinion, the scientific  report 

also corroborates the overall propositions that the  Exhibit-1 was signed by 

the defendant. The evidence of PW-2, who is an attesting witness to Exhibit-

1 also  corroborates  the  plaint  story.  The  overall  materials  on  record 

corroborate the claim of the plaintiff as regards the plaint story. 

 There are  no materials  on record to  hold that  the document  dated 

30.07.2008 is not admissible in evidence. In the absence of anything to the 

contrary the said document exhibited as Exhibit-1 is admissible in evidence.

 Accordingly these issues are decided and go in favour of the plaintiff.

12.  Issue No.6: On the basis of the discussion made above and decisions 

arrived therein it is held that the plaintiff is entitled to the decree and hence 

under such circumstances the plaintiff is entitled to get back the money as 

prayed for. As it has been held that the plaintiff is entitled to get back the 

money hence the relief as regards rate of interest also goes in favour of the 

plaintiff. The plaintiff prayed for a future interest at Rs. 12.5% per annum 

upon the claimed amount. I am of the considered opinion that such amount is 

a just and reasonable amount to provide justice to the either side.

 Accordingly this issue is decided and goes in favour of the plaintiff.

13.  Issue  No.1  and 2: For  proper  adjudication  of  the  case  these  two 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it  is  redundant to discuss further  on these two issues. On 

perusal of the pleadings and on appreciating the evidence on record and other 
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documents, it is evident that the suit is maintainable. Moreover it reveals that 

there  is  cause  of  action  of  the  suit  as  the  pleadings  contain  the  fact 

constituting the cause of action. 

 Accordingly these issues are decided. 

14.  ORDER
 The suit is decreed on contest with cost.

 The plaintiff is entitled for realization of Rs. 1, 88, 500/- (One Lakh 

Eighty Eight Thousand Five Hundred) only from the defendant and rate of 

interest as prayed for. 

 Prepare decree accordingly.

 Given under my hand and seal of the court on  6th day of August,  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Sri. Narayan Sarma 
Exhibit-1 : Agreement.
Exhibit-2 : Advocate notice.
Exhibit-3 : Receipt.
Exhibit-4 : Acknowledgement receipt.
Exhibit-5 : Defendant advocate Kulen Bhatta notice.

2. PW-2: Dhana Ali
Official witness Dr. Mrs Tilaka Das

Defendants Witnesses

1. DW-1: Sri Paresh Chandra Haloi.  
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Naguib Ahmed
Munsiff No.3, Kamrup

Guwahati.
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