
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Criminal Revision No. 70/2013

03.08.2013
ORDER

1. This  appeal  U/S  397/399  of  Cr.P.C.  is  preferred  by  the accused/petitioner against the order dated 20.11.2012 passed by Learned JMFC, Kamrup, Guwahati in Case No. 5602C/2006. 2. By the impugned order, learned trial court rejected the prayer of  the  petitioner/accused  for  sending  the  cheque  for  examination  by handwriting experts for verification of the writing in the cheque so far name of the payee is concerned as it resembles to with the handwriting of the complainant.                                                 3. On the receipt of the revision petition, same was admitted for hearing and notice was issued to respondent/complainant, who appeared through  his  engaged  advocate  and  contested  the  matter  by  filling  a written objection with c/copy of one petition No. 2143 dated 02.06.2007 as filed by the accused/petitioner before trial court where in the accused petitioner has admitted the fact of issuance of cheque and his liability and undertakes to repay the amount within 3 months of the said petition.4. I have heard both the sides on this matter and gone through the c/copy of impugned order and other papers submitted by both the sides.5. The brief facts of complaint Case No. 5602C/2006 are that the respondent has filed a complaint u/s 138 N I Act for dishonour of cheque. The  accused  contested  the  proceeding  and  admitted  existence  of  his 
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signatures in the cheque.                                                   …….. Contd… at p/2The impugned order also reflects that in his examination u/s 313 Cr.P.C, the petitioner/accused admitted the fact of issuing writing the reply letter vide  Exbt.  F  in  which  he  has  admitted  the  fact  of  issuance of  cheque. Thereafter  accused  has  moved  the  petition  for  sending  the  cheque  to FSL/handwriting experts for verification of the writing in the cheque so far name of the payee is concerned by the payee.6. Upon consideration of  the materials  on record and hearing both the sides on the said petition, learned trial court rejected the prayer vide  impugned  order  by  relying  upon  the  existence  of  Exbt.  F,  an admission of accused so far issuance of cheques are concerned. 7. During hearing on the revision petition, learned advocate for the petitioner mainly concentrated his arguments on the ground that, if the matter was sent, it could easily be established that the name of payee, on the cheque was written by the complainant.  8. On the other hand, learned advocate for the respondent has argued that even if it was assumed that the name payee in the said cheque was written by the complainant, law does not create any such bar. It is further  argued that,  once  the  giving  of  cheque is  admitted  by  filling  a petition and when no dispute was raised on the signature and handing over of cheque, the presumption u/s 139 r/w 118 of N I Act shall follow. Such presumption shall have to be rebutted by adducing evidence and not by sending the cheque to handwriting expert. 9. I  have considered the submission of  both the sides.  During pendency of the revision matter, from the c/copy of evidence of accused persons as DW no. 1 it appears that in his cross-examination he admitted the fact of filling the petition No. 2143 dated 02.06.2007 before trial court and the fact of giving undertaking to repay the amount within 3 months of the  said  petition.  On  such  admission  of  signature  in  the  cheque  in question,  the  remaining  facts  as  pleaded  has  to  be  proved  by oral/documentary  evidence  either  bringing  material  from  of  cross-examination of prosecution witnesses or by giving evidence in defence. In the facts of the present case in hand it does not matter as to who filled up 
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the cheque.                                                                  …….. Contd… at p/310. On  a  similar  situation,  Hon’ble  Madras  High  Court  in  the reported case of S. Gopal v. D. Balachandran [MANU/TN/0119/2008/ II (2008) BC 614,] held as follows:-
“7.  This  Court  in  Rajendran  vs.  Usharani 2001  LW  (Crl.)  319 has 
observed  that  no  law  prescribes  that  in  case  of  any  negotiable  
instrument, the entire body of the instrument shall be written only  
by the marker or drawer of the instrument. Once the execution is  
admitted, it shall be taken that the cheque was issued by the accused  
in favour of the complainant towards the discharge of the liability  
even in a case where the cheque was filled up by some other person.

8.  It  is  to be noted that there is  no reference to Section 20 of the  
Negotiable  Instruments  Act  in  the  aforesaid  authority.  A  general  
proposition has been made to the effect that there is a presumption,  
in case a signed cheque is delivered to the payee, that the cheque so  
issued  by  the  drawer  in  favour  of  the  payee  is  only  towards  the  
discharge of his subsisting liability.

9.  The  aforesaid  authority  does  not  run  counter  to  the  provision  
under  Section 20 of  the  Negotiable  Instruments  Act.  As  rightly  
observed therein,  there is  no law which prescribes  that  a cheque  
shall  be  filled  up  by  the  drawer  himself.  If  such  proposition  is  
accepted, no unlettered person, who knows only to sign his name,  
can ever be a drawer of a cheque. Further, a person who is physically  
incapacitated to fill up the cheque cannot also draw a cheque and  
negotiate it.  Of course, as far as the other negotiable instruments  
viz., pronotes and bills of exchange, there is a clear mandate under  
Section 20 of the Negotiable Instruments Act to the effect that such  
an instrument can be negotiated by the maker thereof  by simply  
signing and delivering the same to the holder in due course giving  
thereby ample authority to the latter to fill  up the content of the  
instrument as intended by the maker thereof.

10. Even in case of a cheque, as there is no clear provision in the  
Negotiable Instruments Act, in the light of the above discussion, the  
court finds that if a drawer of a cheque gives authority to the payee  
or holder in due course or a stranger for that matter to fill up the  
cheque signed by him, such an instrument also is valid in the eye of  
law. There is no bar for the drawer of a cheque to give authority to a  
third person to fill up the cheque signed by him for the purpose of  

javascript:fnOpenGlobalPopUp('/ba/disp.asp','25704','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','25704','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','25704','1');
javascript:fnCitation('MANU/TN/0119/2008');


Page 4 of 4                    Criminal Revision No. 70/2013

negotiating the same.”                                            …….. Contd… at p/4

11. Considering the facts of the case in hand and the above ratio, so  far  rejection  of  the  prayer  is  concerned;  I  found  no  illegality  or impropriety  in  the  impugned  order.  As  such,  the  impugned  order  is affirmed. 12. The revision petition is dismissed on contest with cost of Rs. 1,000/-  (Rupees  one  thousand)  only  payable  by  the  revision petitioner/accused to the OP/Complainant before trial court on the next date fixed before trial court or on such time, if extended by trial court. 13. Send a copy of this order to learned Judicial Magistrate First Class, Kamrup, Guwahati, for information and needful action in realisation of cost.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


