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FORM OF ORDER SHEET.District :- KAMRUP

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 2, KAMRUP, GUWAHATI.Present :-  Sri S. K. Poddar, AJS
Misc. (Arb.) Case No. 31/2013 Madhucon Projects Limited. -vs- Union of India & Ors .1 2 3 4 5S.L.No. Date of order O R D E R Signature of Court Office action29.08.2013 Petitioner  is  represented.  I  have  already heard learned senior counsel of the petitioner on the petition u/s 9 of Arbitration and Conciliation Act, 1996 for granting ex-parte ad-interim relief in terms of the prayer made in the petition.  I have gone through the pleadings and the annexed papers and considered the submissions of  learned  senior  advocate  appearing  for  the petitioner.             Petitioner’s case in brief is that after remaining  successful  in  bidding  process  for construction work of single line BG Tunnel at KM 43.920  and  44.520  in  between  Station KAMBISION  Road  and  Thingou  on  JIRIBAM-TUPUL  (MANIPUR)  railway  line  project, the  petitioner  company  has  entered  into  an agreement for completing the above work within 13 months of allotment which was subsequently extended  upto  31.12.2013.  However  due  to adverse  terrain,  law  &  order  problem  in  the locality,  the petitioner company is running late of the schedule.  Alleging failure to start the work 
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by mobilizing required staff,      ……contd…………..machineries etc,  the OP NF Railway authorities in  spite  knowing  the  ground  realities,  initially issued  show  cause  notice  to  terminate  the contract  which  was  duly  replied.  However without considering the reply,  vide their letter dated 20.08.2013, the OP has illegaly terminated the  contract  with  intimation  that  damage amount  recoverable  from the  company will  be deducted from the amount due to the petitioner. Hence,  the  petition  for  injunction  against realisation of damages.     During hearing learned senior Advocate Mr.  G  N Sahewalla,  appearing  on behalf  of  the petitioner company, vehemently  submitted that against the illegal termination, they are going to invoke  the  arbitration  clause  and  till  such appointment  and decision,  an  interim relief  be granted  by  restraining  the  OP  NF  Railway authority from forfeiting/encashing the earnest money  deposit/  security  deposit,  performance guarantee bonds etc in the name of damages.             I have considered the submission. In the contract  agreement,  as  pointed  there  was  a FORCE  MAJEURE  clause  which  takes  care  of some  unseen  problems/situation  in  failure  to perform  the  contract.  The  facts  narrated  as above,  and  the  various  communications  made between the parties, clearly shows that there is an arbitral dispute on the matter of recovery of damages/termination of  contract.  I  found force on the submission that, if the Railway authorises were  not  restrained,  there  is  every  possibility that                           ……………. Contd…….
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they may recover the amount of damages from the  security  deposit  amount/performance guarantee  amount  as   stated  in  the  impugned notice. Thus the balance of convenience also lies in  favour  of  the  petitioner.  In  the  event  of realisation  of  damages,  petitioner  might  suffer irreparable loss and injury not only in terms of money but also their reputation may be at stake. The delay in serving the notice might  frustrate the purpose of the petition.Considering  all  above,  I  am  of  the considered opinion that it is a fit case for passing an  ad-interim  order  against  the  OPs  from recovering  damaged  by  way  of  forfeiting/ encashing the earnest  money deposit/  security deposit, performance guarantee bonds etc.         As such, in view of urgency of the matter,  the  OPs  their  men  and  officers  are  hereby 
restrained from recovering damaged by way of forfeiting/encashing the earnest money deposit/ security  deposit,  performance  guarantee  bonds etc. in pursuant to termination notice issued by CE, CCN-7 N F RAILWAY vide office  Memo No. W/60/CON/J-T/TUNNEL-11/2011-10/1621 dated 20.08.2013 until further orders from this court.                Issue notice to the OPs to show cause as to  why  the  above  order  should  not  be  made absolute  and/or  other  prayers  made  in  the petition should not be allowed.                Petitioner to take steps of notice within next 3 days.         FIX 18.09.2013 for S/R, Obj/Obj hearing.


