
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO
Gr. Case No. 270 of 2008

Under Section 341/323/354/34 of Indian Penal Code

State vs. Jabbar Ali and 2 others

Present:-

Sri Rupak Rajak B.Com. LL.B         

Judicial Magistrate First Class

For the Prosecution: - Learned Asstt. Public Prosecutor.

For the Defense: - Mr. Jitendra Bhagawati.

Evidence  Recorded  On:  -  19-8-11,  28-12-11,  4-4-12,  14-5-12,  12-6-12, 
…………………………………………6-11-12, 21-1-13

Argument heard on: - 16-2-13

Judgment delivered on: - 28-2-13

JUDGMENT

The prosecution story in nutshell is that the complainant lodged an 
ejhar with the O/C, Hajo P.S. stating interalia that on 7-9-08 at about 12 in 
the midnight when the complainant was sleeping lonely along with her son 
at her paternal house at Bullut, the accused taking the opportunity entered 
into  the  house  and  the  accused  committed  rape  on  her.  When  the 
complainant raised alarm the accused fled away. On the next day i.e. on 
8-9-08 when the husband of the complainant and her brother in law Rahul 
Amin were going to lodge the ejahar, the accused accosted them at Bullut 
Bazar  and  assaulted  the  husband  of  the  complainant  and  injured  him 
seriously. The accused also assaulted Rahul Amin and injured at his head. 
Hence  the  complainant  lodged  the  FIR.  On  receipt  of  the  ejhar  police 
started  investigation  and  on  completion  has  filed  charge  sheet  under 
section 341/323/354/34 IPC. Accordingly summons was served upon the 
accused persons and on their appearance copies are provided to them u/s 
207 Cr. P.C. The particulars of the offences under section 341/323/354/34 
IPC are   explained to the accused to which they pleads not guilty  and 
claimed to  be  tried.  During  trial  the  prosecution  adduces  the  following 
witnesses:-

PW 1 Aloma Bibi

PW 2 Md. Rasid Ali.

PW 3 Rahul Amin.

PW 4 Md. Manir Ali.

PW 5 Md. Abdul Ali.

PW 6 Md. Akkash Ali.
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PW 7 Salamat Ali.

PW 8 Haricharan Ali.

PW 9 Dr. Jyoti Kalita.

Points for determination

1. Whether the accused voluntarily caused hurt to the victim? 

2. Whether the accused wrongfully restrained the victim?

3. Whether the accused outraged the modesty of the complainant?

I have heard the argument of both the sides. I have gone through the 
evidences as  laid  by the  prosecution and I  have considered all  relevant 
materials  on  record.  My  decision  and  reasons  for  the  decision  are  as 
follows:-

Point No.1

 The complainant alleged that on 7-9-08 at about 12 in the midnight 
when  the  complainant  was  sleeping  lonely  along  with  her  son  at  her 
paternal house at Bullut, the accused taking the opportunity entered into 
the house and the accused committed rape on her. When the complainant 
raised alarm the accused fled away. On the next day i.e. on 8-9-08 when 
the husband of the complainant and her brother in law Rahul Amin were 
going to lodge the ejahar, the accused accosted them at Bullut Bazar and 
assaulted the husband of the complainant and injured him seriously. The 
accused also assaulted Rahul  Amin and injured at  his  head.  Hence the 
complainant lodged the FIR.

The complainant appeared as PW 1 and she deposed in support of 
the prosecution case. She deposed that the accused entered into her room 
and clasped her to his bosom and undressed her. Then she made a cry and 
hearing the cry the nearby people came there and the accused fled away. 
On the next day while her husband and her brother in law Rahul Amin 
were going to lodge ejahar, the accused accosted them and assaulted them. 
Rahul Amin got injury at his head and the husband of the complainant got 
injury at his hand. 

 During her cross examination she replied that she has not seen the 
accused assaulting her husband and Rahul Amin. 

According to  PW 2 Rashid Ali  his  wife  complaining him that  the 
accused commit rape on her. Accordingly he along with Rahul Amin was 
going to lodge ejahar and on the way at Bullut Bazar the accused accosted 
them and assaulted them. Rahul Amin sustained injury at his head and got 
6 stiches. PW 2 sustained injury at his waist. 

The  highlight  of  his  cross  examination  is  as  follows:  -  
“I do not remember the date of assault; I was assaulted around 5.30/6 in 
the morning;  at  the time the accused assaulting me,  my brother in law 
Rahul Amin was with me; the accused assaulted me and gave blows at my 
back, chest; my injury was not serious; I have not seen what has happened 
with my wife; whatever I heard from my wife I am deposing today.”
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PW 3 is another victim of the case. He also supports PW 1 and PW 2. 
He deposed that  the  accused accosted them while  they were  coming to 
Hajo police  station  to  lodge ejahar  and assaulted them. Accused  Joyan 
injured  him  at  his  head  with  a  lathi  and  remaining  accused  assaulted 
Rashid. 

During his cross he replied that the accused injure him at the front of 
his head. 

Other PWs do not support the prosecution case. 

PW 9 is the Medical Officer and during his examination he stated 
that on examination of victims he found following injuries:-

On examination of Rahul Amin he found:-

Laceration over parietal area. Stich given. Size of injury ½’ x  
3’ inch.

Nature of injury was simple and caused by blunt weapon.  

On examination of Rashid Ali he found:-

Injury over right elbow, swollen and tenderness. The nature of 
injury is simple and caused by blunt weapon.

From  the  deposition  of  M.O  it  appears  that  not  only  the  ocular 
evidence but the medical evidence also supports the prosecution case. 

During  argument  learned  counsel  for  the  accused  submitted  that 
there is no independent witness who supports the case of the prosecution. 
Prosecution  witnesses  1,  2  and  3  are  relatives  and  as  such  they  are 
interested witnesses.

The  Law  of  evidence  does  not  require  any  particular  number  of 
witness to be examined for proving relevant fact. In Md. Kamaluddin Vs. 
State of Assam, 2008 Cr. L.J (NOC) 98 Hon’ble Guwahati High Court held 
that  quantity  and  not  the  plurality  of  the  witnesses  that  counts.  The 
testimony of a single witness if found entirely reliable is sufficient to prove 
the guilt of the accused. 

In another case [Joseph V. State of Kerala, AIR 2003 SC 507 (510)] 
Hon’ble apex court has held:-

“……...  Section  134  of  the  Indian  Evidence  Act  provides  
that no particular number of  witnesses shall  in  any case be  
required  for  the  proof  of  any  fact  and,  therefore,  it  is  
permissible for a court to record and sustain a conviction on  
the evidence of a solitary eye witness. But, at the same time,  
such a course can be adopted only if the evidence tendered by  
such witness is cogent, reliable and in tune with probabilities  
and  inspires  implicit  confidence.  By  this  standard,  when 
prosecution case rests mainly on the sole testimony of an eye-
witness, it should be wholly reliable.”
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In this case not only the ocular evidence of the three vital witnesses 
of the prosecution corroborates each other, but the medical evidence also 
supports the prosecution case.  In Thangavel Vs. State, 1981 Cr.L.J NOC  
210 (Mad) it is held by Hon’ble Madras High Court that the evidence of a  
single eyewitness can be accepted when there is corroboration from the  
medical evidence and the evidence of another witness who arrived at the  
spot immediately after the occurrence. In light of the above observation of 
Hon’ble Madrass High Court I find that in the instant case also there is 
corroboration of medical evidence and the evidence of PW 1, 2 and 3.

Moreover,  the  deposition  of  PW  1  has  not  been  denied  by  the 
defense. Not only the evidence in chief of PW 1, 2 and 3 but their replies 
made during cross examination also transpires the confidence of the court. 

In the light of overall discussion I find that the prosecution is able to 
prove its case against the accused of causing simple hurt to the victims. 
Hence the accused persons are found guilty of offence under section 323 
IPC. 

Point No.2

  PW 2 Md. Rashid Ali and PW 3 Rahul Amin in their evidence in 
chief deposed that while they are coming to Hajo P.S. for lodging ejahar the 
accused accosted them at Bullut Bazar and assaulted them. 

Now according to section 339 IPC whoever voluntarily obstructs any 
person so as to prevent that person from proceeding from any direction in 
which that person has a right to proceed is said wrongfully to restrain that 
person. 

From the evidence it is clear that PW 2 and Pw 3 are going towards 
the Hajo police station with a purpose to lodge ejahar against the accused. 

During  cross  examination of  PW 2 and PW 3 this  portion  of  the 
statement of these two persons remain unchallenged. In the discussion of 
Point No. 1 it is already settled that the accused assaulted the victims. 

Therefore, in the light of above discussion it is crystal clear that the 
accused prevented PW 2 and PW 3 from proceeding towards Hajo P.S. and 
thereby committed an offence of wrongful restrainment and as such the 
accused found guilty of offence under section 341 IPC. 

Point No. 3 

In the ejahar the complainant stated that on 7-9-2008 at about 12 in 
the midnight while she was sleeping along with her son in the paternal 
house,  the  accused  entered  into  the  house  forcefully  and  all  of  them 
commit rape on her. 

During evidence the complainant as Pw 1 deposed that the accused 
entered into her room and clasped her to his bosom and undressed her. 
Then she made a cry and hearing the cry the nearby people came there and 
the accused fled away.
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During her cross examination she replied that the door was locked 
and the accused opened the door and entered into the room. She further 
replied that she was not aware when the accused entered into the room. 
She came to know when the accused clasped her to his bosom. 

From this statement it is clear as to how the accused entered into the 
house of the complainant. Moreover the statement of the complainant that 
the  accused  undressed  her  remain  unrebutted  during  her  cross 
examination. The accused have not denied the allegation. 

Since the word `modesty' has not been defined in the Indian 
Penal  Code  we  may  profitably  look  into  its  dictionary  meaning. 
According  to  Shorter  Oxford  English  Dictionary  (Third  Edition) 
modesty  is  the  quality  of  being  modest  and in  relation  to  woman 
means  "womanly  propriety  of  behavior;  scrupulous  chastity  of 
thought,  speech  and  conduct".  The  word  `modest'  in  relation  to 
woman is defined in the above dictionary as "decorous in manner and 
conduct;  not  forward  or  lewd;  shamefast".  Webster's  Third  New 
International Dictionary of the English language defines modesty as 
"freedom  from  coarseness,  indelicacy  or  indecency;  a  regard  for 
propriety  in  dress,  speech  or  conduct".  In  the  Oxford  English 
Dictionary (1933 Ed) the meaning of the word `modesty' is given as 
"womanly  propriety  of  behavior;  scrupulous  chastity  of  thought, 
speech and conduct (in man or woman); reserve or sense of shame 
proceeding  from  instinctive  aversion  to  impure  or  coarse 
suggestions". 

In State of Punjab vs. Major Singh (AIR 1967 SC 63) a question 
arose whether a female child of seven and a half months could be said 
to be possessed of `modesty' which could be outraged. In answering 
the above question Mudholkar J., who along with Bachawat J. spoke 
for the majority, held that when any act done to or in the presence of 
a woman is clearly suggestive of sex according to the common notions 
of  mankind that  must  fall  within the  mischief  of  Section 354 IPC. 
Needless to say, the `common notions of mankind' referred to by the 
learned Judge have to be gauged by contemporary societal standards. 
The other learned Judge (Bachawat J.) observed that the essence of a 
woman's modesty is her sex and from her very birth she possesses the 
modesty which is the attribute of her sex. From the above dictionary 
meaning of `modesty' and the interpretation given to that word by 
this  Court  in  Major  Singh's  case  (supra)  it  appears  to  us  that  the 
ultimate test for ascertaining whether modesty has been outraged is, 
is the action of the offender such as could be perceived as one which 
is capable of shocking the sense of decency of a woman.”

Therefore,  considering  all  aspect  of  the  case  and  evidence 
available on record I found that the accused is guilty of offence for 
using criminal force to outrage the modesty of the victim Aloma Bibi.

Prepared, Checked and corrected by me                                                                           [5]
Sd/- Rupak Rajak
Judicial Magistrate First Class, Hajo, Kamrup.



In the conclusion it appears that the prosecution is able to prove 
its case beyond all reasonable doubt. The accused are found guilty of 
offence under section 323/341/354/34 IPC. 

 This  is  a  case  against  a  women  regarding  outraging  her 
modesty.  Therefore,  considering  the  nature  of  the  case  I  am  not 
inclined to extent the benefit of provision of Probation of Offenders 
Act.

I have heard the accused on sentence. The accused submitted 
that  it  is  their  first  offence.  So  they  prayed  for  lenient  view  in 
imposing the sentence.

Considering  the  nature  of  the  case  and the  circumstances  in 
which the offence was committed and also the age of the victim the 
accused  are  convicted  and  sentenced  to  go  3  month  simple 
imprisonment for offence under section 323 IPC.

The  accused  persons  are  convicted  and  sentence  to  undergo 
simple imprisonment of one month for offence under section 341 IPC.

The accused persons are convicted and sentenced to undergo 
simple imprisonment of 3 months for offence under section 354 IPC 
and also to pay fine of Rs. 1000 (one thousand). In default to pay fine 
Simple Imprisonment for 30 days. 

 Let a free copy be furnished to the accused persons. 

The Bail bond is extended till next six months.

Given on this 28thday of Feb’13 under my hand and seal of the Court.

(Rupak Rajak)
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