
IN THE COURT OF ASSISTANT SESSIONS JUDGE NO.1, KAMRUP, 
                                           GUWAHTI.
    

               Sessions Case No.296(K)/2010.
                         U/S.366 of IPC.

              Present: J. Ahmed, A.J.S.

                            Asstt. Sessions Judge No.1,

                            Kamrup, Guwahati.

                                     The State of Assam 

                                                 VS

                      Srt. Pranab Biswas

         This Session Case arose out of  G.R Case No…4026/2009 originated 

from Boko P.S Case No. 146/2009, U/S.366(A) of IPC committed by Sri. R. 

Baruah Ld S.D.J.M (S)…Kamrup 

Date of recording evidence: 02.05.2011, 09.07.2011, 14.07.2011, 

                                           08.10.2012 & 17.11.2012.

Date of hearing Arguments: 22.01.2013.

Date of Judgment              : 02.02.2013.

Judgment delivered on      : 02.02.2013. 

Appearance       

1.Mr. M. K. Sarmah, Ld Addl. P.P for the State.

2. Mr. H. Hazarika, Ld Advocate, for the Accused.

J  U  D  G  M  E  N  T.

        1.  The prosecution story of the case in brief is that on 19.05.2009 the 

informant  Sri.  Babulal  Biswas  (P.W.1)  son  of  Late  Tarachand  Biswas 

resident of Puthimari under Boko police station within the District Kamrup 

had lodged a written ejahar (Ext.1) with Chamaria Police Out Post  alleging 

inter alia that on 17.05.2009 at around 9-00 a.m. his daughter ‘X’  (the 

name of the victim is not disclosed) aged about 17 years while went out to 

Puthimari  Tiniali  for  marketing the  accused Sri.  Pranab Biswas forcibly 

kidnapped her(Victim) . 
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2.  Having receipt of aforesaid F.I.R police recorded Chamaria P.P.   GDE 

No.236 dated 19.05.2009 and forwarded the ejahar to Boko police station 

for registration of regular  case. By this time the in charge of P.P. initiated 

preliminary   investigation  into  the  same.  Accordingly   Boko  P/S.  Case 

No.146/2009, U/S.366(A) of IPC was registered and incharge of Chamaria 

P.P. was  endorsed to complete investigation.  In course of investigation I.O. 

made visit to  the place of occurrence, draw the sketch map, examined the 

victim and other  witnesses ,arrested the accused and forwarded him to 

judicial  custody.  Finally  after  conclusion  of  usual  investigation  I.O 

submitted charge sheet U/S. 366 of IPC against the accused to prosecute 

him U/S 366 I.P.C. Hence this case.

3.      On appearance of the accused copy was duly supplied. Having gone 

through the relevant documents finding the offence exclusively triable by 

the Court of Sessions the learned SDJM(S), Kamrup, committed the case to 

the Court of learned District & Sessions Judge, Kamrup, who ultimately 

transferred the case to this Court for trial. 

4.       Receiving the case on transferred having heard the respective parties 

formal charge U/S.366 IPC was framed by my learned predecessor in the 

chair.  On  being  read  over  and  explained  the  particular  of  charge  the 

accused pleaded not guilty and claimed to be tried.

5.       To bring the charge in home the prosecution examined as many as 6 

(six) witnesses including the informant, victim and the investigating officer 

of the case whereas the accused in his statement recorded under section 

313 of Cr. P. C. refuting  the allegation levelled by the witnesses in respect 

of kidnapping the victim explained that the victim went with him at her 

won volition since the victim used to maintain affairs for more than three 

years. To prove his stand the accused examined two witnesses. 

6.       The witnesses examined by the prosecution are:

P.W.1 – Sri. Babulal Biswas (Informant),

P.W.2 – Sri. Rananjoy Biswas,

P.W.3 – Sri. Subhash Ch. Mondal,

P.W.4 – Smt. Ritamoni Biswas,

P.W.5 – Sri. Damodhar Mondal   and 

P.W.6 – S.I. Sri. Gaurikanta Lahakar  (Investigating officer).

7.       The documents produced and exhibited by the prosecution are:
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Ext.1—The ejahar,

Ext.2—The statements made U/S.164 by the victim  and

Ext.3—The charge sheet.

8.       The witnesses examined by the defence are:

D.W.1—Sri. Pranab Sarkar  and

D.W.2—Sri. Promod Ghatak.

9.       NOW  THE  POINT  FOR  DETERMINATION  IS:

(a)  Whether  the  accused  on  17.05.2009  at  about  9-00  a.m.  at  village  

Puthimari  under Boko police  station  kidnapped  informant’s  daughter   ‘X’  

aged about 17 years with intent that she might be compelled to marry the  

accused  against  her  will  or  in  order  that  she  might  be  forced  to  illicit  

intercourse or knowing it likely that she would be forced to illicit intercourse  

and thereby committed an offence punishable U/S.366 of IPC;

10.       I have heard the arguments advanced and the submissions made 

by the learned Addl. P. P. on behalf of the State and the learned advocate 

for the defence and carefully gone through the case records and perused 

the entire evidence on records both oral and documentary.

11.      DISCUSSION, DECISION AND REASONS THEREOF:

         The learned Addl. P. P. appearing for the State has argued and 

submitted that the evidence of the prosecution witnesses have supported 

the  prosecution  and  the  testimony  of  the  prosecution  witnesses  is 

corroborative to each other. The learned Addl. P. P. has further submitted 

that the defence fails to shake the trustworthiness of the evidence of the 

prosecution witnesses during their cross-examination and the testimony of 

the prosecution can be relied on and accepted in support of the prosecution 

case. The learned Addl. P. P. has also submitted that the prosecution has 

successfully proved the case against the accused person as alleged beyond 

all reasonable doubt and the accused person is liable to be convicted as per 

law.

12.      On the other hand the rival submissions of the learned advocate for 

the  defence  is  that  the  prosecution  case  is  based  on  some  false  and 

fabricated allegations and the  prosecution case  is  full  of  contradictions, 

omissions and exaggerations. The learned advocate for the defence has 
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argued that the story narrated in the ejahar is quite different from the story 

narrated by the prosecution witnesses during their examination before the 

Court. The learned advocate for the defence has further argued that the 

prosecution  witnesses  including  the  victim of  the  case  have  stated  the 

alleged fact in different ways at the time of their examination before the 

Court  to  that  of  their  statements  made  under  section 161 of  Cr.  P.  C. 

during  investigation of the case. It is also argued by the learned advocate 

for  the  defence  that  the testimony of  the prosecution witnesses are not 

corroborative to each other and there are so many material contradictions 

in  the  evidence  of  the  prosecution  witnesses  and  the  evidence  of  the 

prosecution witnesses are not trustworthy and reliable in support of the 

prosecution case. The learned advocate for the defence has also contented 

that the evidence of the victim P.W.4 shows that the victim was a major girl 

at the time of the alleged occurrence and the victim having affairs with the 

accused had eloped with the accused in accordance of her own choice. The 

learned advocate for the defence has argued that the prosecution has fails 

to  prove  the  case  against  the accused as alleged beyond all  reasonable 

doubt and hence the accused is entitled to get acquittal from the charge 

levelled against him.

13.      I have given my sincere consideration on the entire evidence on 

records both oral and documentary and other material as well. Also heard 

suave submissions made by the learned counsels of both the parties. Now 

let us see how far the prosecution has been able to bring home the charge 

against  the  accused  on  the  basis  of  materials  available  before  us  on 

records.  To constitue an offence under section 366 of IPC, the following 

ingredients  are to be established by the prosecution --

(a) that the accused kidnapped as understood  in section 360 or 361 of 

IPC or abducted the victim as understood in section 362 of IPC,

(b) that  the  victim  of  the  aforesaid  kidnapping  or  abduction  was  a 

female,

(c) that the accused during the kidnapping or abduction had intention 

or knew it likely that (1) such woman might or would be forced to 

marry a person against her will, or (2) that she might or would be

forced  or  seduced  to  illicit  intercourse,  or  (3)  by  means  of  criminal 

intimidation or otherwise by inducing a woman to go any place with 

intent that she may be or knowing that she will be forced or seduced to 

illicit intercourse. Section 361 of IPC speaks – “ Whoever takes or entices 
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any minor under sixteen years of age if a male, or under eighteen years 

of age if a female, or any person of unsound mind, out of the keeping of 

the lawful guardian of such minor or person of unsound mind, without 

the consent of such guardian, is said to kidnap such minor or person 

from the lawful guardianship.”  Section 362 of IPC defines – “Whoever by 

force compels, or by any deceitful means induces, any person to go from 

any place, is said to abduct that person.”

14.      Here in the case in my hand it appears that except the victim there 

is  no  any  other  eyewitness  to  the  occurrence.  So  the  prosecution  case 

wholly rests upon the testimony of the victim only. Therefore the age of the 

victim girl is  a determinable question in the case under section 366 of IPC 

to  assess  the  consent.  The  P.W.1  during  his  examination-in-chief  has 

stated that the age of his daughter (victim) was about 16/17 years at the 

relevant  point  of  time  but  during  his  cross-examination  the  P.W.1  has 

disclosed that he narrated the age of his daughter only on presumption 

without basing upon any material document thereof. The evidence of the 

P.W.4 the victim spelt that her age on the day of deposition is 19 years. It is 

stated  by  the  victim  that  she  made  statements  before  the  learned 

Magistrate under section 164 of Cr. P. C. narrating her age to be 19 years. 

She was send for medical examination by the I.O. but the Doctor failed to 

examine her for want of her consent. There is no any other evidence to form 

opinion as to the age of the victim at the relevant point of incident. So in 

my opinion it would be safe to rely upon the evidence of the victim which 

inspire the confidence that at the relevant point of time the victim was not 

less than 18 years.  

15.      Secondly, on perusal the statements made by the victim P.W.4 

under section 164 of Cr. P. C. (Ext.2) it is seen that she has clearly stated 

that  since  three  years  back  she  had  love  affairs  with  the  accused  and 

eloped with the accused and they went to the residence of the sister of the 

accused. She has also deposed that she lived with the accused at various 

places for a period of 2o (twenty) days and during that period the had sex 

with her. It is also seen that she had to move from here to there with the 

accused and during those 20 days she was kept in the residence of different 

persons at different places by the accused. But there is no evidence to show 

that during that period the victim ever resisted the accused either to shift 

her from  one place to another or having sex with her. Even the victim did 

not open her mouth to any person or inmates of the house where she was 
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kept by the accused during period of 20 days. The action of the victim not 

to divulge the occurrence of her kidnapping by the accused to any person 

whom she met during the transitory period, clearly indicates that the victim 

have  consent  to  go  with  the  accused  and  have  cohabit  with  him  even 

knowing such cohabitation is illegal. Further the P.W.4 herself contradicted 

her earlier statement made under section 164 Cr. P. C. during the course of 

her deposition disclosing the fact that the accused never subjected her to 

sexual intercourse or harassment. Her evidence to that effect unerringly 

demonstrate that the P.W.4 consented the act with the act of the accused 

voluntarily resultant the entire episode as alleged in the FIR for which the 

accused  cannot  be  held  liable.  Under  the  attending  circumstances  it 

appears  that  the  victim  P.W.4  has  made  different  statements  at  the 

different  stages  of  the  case  which  cast  shadow  of  doubt  in  my  mind 

regarding the alleged occurrence and the benefit of which  goes in favour of 

the accused. 

16.      Thirdly, the evidence of the P.W.2 is that he came to know from one 

Kuddus  that  the  accused  had  eloped  with  the  victim  but  neither  the 

investigating agency nor the prosecution has examined the said Kuddus as 

witness  in  this  case  due  to  the  reasons  best  known  to  them.  So  the 

evidence of the P.W.2 is nothing but hearsay evidence without having any 

corroboration with  the  evidence  of  other  witnesses.  The  evidence  of  the 

P.W.3 is that he came to learn about the victim accompanied the accused 

in missing from the house on the fateful day. The evidence of the P.W.2 and 

the P.W.3 are found only hearsay evidence as to missing of the victim from 

the house. So their evidence do not inspire credence.

17.       P.W.5 also put steps on the evidence of P.W.2 and 3 disclosing that 

he only came to know about victim accompanied the accused in missing 

from the house on the fateful day and after one month she made visit to his 

house along with Sri. Ranto Biswas who happens to be the uncle of the 

accused. It is stated by him that the victim on arrival to his house made 

request to him for convincing her parents’ to recognize her marriage with 

the accused which was solemnized during the period of her missing from 

her house. The testimony of the P.W.5 in this respect abundantly indicates 

the victim’s have free consent to go with the accused from the house with a 

view to get marry the accused. 

18.      The evidence of the P.W.6 the investigating officer of the case found 

to be formal in nature as to carry out the investigation case only. The I.O. 
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in course of his cross-examination rather confirm that no documents had 

been  produced  before  him either  by  the  informant  or  by  the  victim to 

ascertain  the  age  of  the  victim at  the  relevant  point  of  time  when the 

incident took place. 

19.       The evidence of  the D.W.1 and the D.W.2 have supported the 

evidence of P.W.5 to the extent of victim went out with the accused at her 

own volition to materialize her love affairs maintained with the accused to 

tie of marriage. 

20.      In view of the discussions and observation made above it is seen 

that  the  victim being  a  major  girl  having  affairs  with  the  accused had 

eloped with the accused in accordance of her own choice and there is no 

evidence to show that the accused exercised any force or undue influence 

upon the victim to go with him and maintained any illicit affairs against her 

will. Apart from that it is also evident that the victim herself has admitted 

in her evidence that she had affairs with accused and she eloped with the 

accused in accordance to her own choice and she entered into marriage tie 

with the accused. So on perusal the evidence of the prosecution witnesses 

it is seen that the evidence of the prosecution witnesses is not trustworthy, 

reliable  and  acceptable  in  support  of  the  prosecution  case.  Thus 

considering the above facts and circumstances of the case we can safely 

come to the conclusion that the prosecution has miserably failed to prove 

the case against the accused as alleged beyond all  reasonable doubt by 

adducing reliable and trustworthy evidence in support of the prosecution 

case.

21.      In the result I find no alternative but to hold that the accused is not 

guilty  U/S.366  of  IPC.  Accordingly  I  acquit  the  accused  of  the  charge 

U/S.366 of IPC levelled against him on benefit of doubt. Set him at liberty 

forthwith. The bail bond will remain in force for a period of six months from 

today. 

21.      Given under my hand and seal of this court on this 2nd Day of 

February, 2013,.

(ORDER)

         The prosecution fails to prove the case against the accused beyond all  

reasonable doubt by adducing reliable and trustworthy evidence as alleged. 

In my considered view I hold the opinion that the accused is not guilty 
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U/S.366 of IPC. Accordingly I acquit the accused of the charge U/S.366 of 

IPC levelled against him on benefit of doubt. Set him at liberty forthwith. 

The bail bond shall remain in force for a period of six months from today. 

The  details  judgment  is  written on separate  sheets  and kept  with  case 

records for the ends of justice.

Dictated & Corrected by me.

           (J. Ahmed).                                                         (J. Ahmed).

Asstt. Sessions Judge, No.1,                             Asstt. Sessions Judge, No.1,

      Kamrup, Guwahati.                                              Kamrup, Guwahati.
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