
                    HIGH COURT FORM NO.(J) 2.
            HEADING OF JUDGMENT ON ORIGINAL SUIT.

                    DISTRICT – KAMRUP, GUWAHATI.

IN THE COURT OF CIVIL JUDGE NO.1, KAMRUP, GUWAHATI.

Present: J. Ahmed, A.J.S.

             Civil Judge No.1, Kamrup, Guwahati.

Friday, the 22nd February,2013.

Money Suit No.106 of 2008.

Sri. Indrajit Baruah son of Sri. Konak Chandra Nath resident of K.K.Road, 

Chenikuthi Hills Side, Guwahati – 3, Kamrup, Assam

                                                         ………………………….............Plaintiff.

                                                 -VERSUS-

1.  Tea  Brokers  (Guwahati)  Pvt.  Ltd.  Hotel  Bilash  Campus,  G.S.  Road, 

Guwahati – 7, Kamrup, Assam, Represented by its Managing Director, Sri. 

Tridiv Rajkhowa ……………………………………………………………Defendant.
                                                  And

2.  Sri.  Kamal Chandra Das C/o.  Tea Brokers (Guwahati)  Pvt.  Ltd.  G.S. 

Road, Guwahati – 7 ……………………………………….…Proforma Defendant.

This Suit having been heard on 22.01.2013 in presence of:

Amal Ch. Das, Learned Advocate,

N. N. Upadhaya, Learned Advocate,

Sachin Das, Learned Advocate,   and 

Hari Chetty, Learned Advocate, ………………………………… for the Plaintiff.

                                           AND

M. K. Sarmah, Learned Advocate ………………………..……for the Defendant.

And having  stood  for  consideration  to  this  day  the  Court  delivered  the 

following Judgment. 



                                                                                      Contd. on page – 2;

                                               JUDGMENT.

         This is a suit for recovery of Rs.14.54.408/- with interest at the rate 

of 12% per annum with effect from 01.09.2008 till recovery of the amount.

2.       The factual backdrop of the plaintiff’s case is that the plaintiff is the 

permanent resident of K.K. Road, Chenikuthi Hills Side, Guwahati – 3, and 

by  profession  being  a  businessman the  plaintiff  is  running  Real  Estate 

Business  under  a  partnership  firm  having  other  business  also.  The 

defendant is a registered private limited company having its Head Office at 

Hotel Bilash Campus, G.S. Road, Guwahati -7 and the proforma defendant 

is an employee of the said private company. In the month of April, 2003 the 

proforma defendant had approached the plaintiff with a proposal that if the 

plaintiff  would invest money with the said company of the defendant he 

would be able to earn 15% interest per annum. It was also assured that the 

interest would be paid quarterly on the money invested and the plaintiff 

could get return the entire invested money if he wish so only after serving a 

15  days  notice.  On the  basis  of  the  said  assurance on 06.05.2003 the 

plaintiff  had  invested  a  sum  of  Rs.500000/-(five  lakh)  with  the  said 

company of the defendant and thereafter defendant had issued a money 

receipt acknowledging the same. In the 1st week of the month of October, 

2003,  the  proforma defendant had approached the  plaintiff  and handed 

over  a cheque of  Rs.32,844/-  only  as interest  of  the  invested money of 

Rs.500000/-.At  the  same  time  the  proforma  defendant  approached  the 

plaintiff for a further investment of Rs.500000/- as Temporary loan. After 

getting  the  aforesaid  amount  of  interest  the  plaintiff  felt  confident  and 

secured and again on 10.10.2003 the plaintiff had lent another amount of 

Rs.500,000/- (five lakh) as Temporary loan with the defendants company 

and the defendant issued money receipt acknowledging the said amount of 

money. 

3.      Thereafter, the plaintiff had received interest quarterly on his invested 

amount  and  the  Temporary  loan  amount  till  18.11.2005  from  the 

defendant. The defendant had also deducted the tax at source under the 

Income Tax Act, on the amount of income of interest of the plaintiff and 

deposited the tax into Central Govt. Account. The defendant had issued the 
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Certificate of Deduction of tax at source under section 203 of the Income 

Tax Act, 1961. Subsequently the plaintiff wanted to withdraw the entire

                                                                                      Contd. on page – 3; 

amount of Investment and Temporary loan due to his financial trouble and 

the plaintiff had informed the proforma defendant about the matter. But 

the defendants paid no heed to it. Ultimately, on 13.07.2004 the plaintiff 

had served a notice upon the defendant requesting him to refund his entire 

amount. The defendant had paid the interest on the invested loan amount 

up to the month of June, 2005, and thereafter the defendant did not pay 

any interest to the plaintiff. Again on 28.10.2005 the plaintiff had send a 

letter  to  the  defendant  requesting  him  to  refund  the  entire  amount  of 

investment amount including loan amount and for the payment of interest 

which was due on the said amount. But the defendant has failed to pay the 

interest  from  18.11.2005  as  well  as  to  refund  the  invested  amount 

including  loan amount.  As such on 21.07.2008 the  plaintiff  had served 

pleader’s  notice  upon the defendants to pay the outstanding amount  of 

Rs.14,54,408/-  including  interest.  But  the  defendant  has  not  paid  the 

same to the plaintiff. Hence the plaintiff has instituted this suit for recovery 

of the outstanding amounts due with interest. 

4.       The defendants have contested the suit by filing written statements 

contending inter alia that-- there is no cause of action of the suit, the suit  

of the plaintiff is not maintainable in its present form and manner, the suit 

is barred by the law of limitation. The defendant admitting the fact that 

there was a transaction between the plaintiff and the defendant has stated 

that the transaction between the plaintiff and the defendant company was 

relating to investment in Invoice Distribution Loan and not Temporary loan. 

And in such form of loan the investment is made on Invoices of teas which 

either may be profitable or loss making. However the expected return was 

not attained and the loan amount in the form of Invoice Distribution Loan 

could not yield any benefit which could be passed off to the plaintiff. The 

defendant has stoutly denied that the money would be refunded on being 

served with 15 days notice  as there was no such promise made by the 

defendant nor there was any demand promissory note to return the money 

on  demand.  It  is  the  plaintiff  who  had  voluntarily  invested  with  the 

defendant company and the defendants never approached the plaintiff as 

alleged. The defendant has further stated that the defendant did not issue 

any money receipt as the same was issued as Invoice Distribution Loan. 

The  defendant  has  also  stated that  the  claim of  interest  at  the  rate  of 

Rs.18% made by the plaintiff is not tenable as there was no such assurance 

3



and on  such  loan no  fixed  rate  of  interest  was  assured  as  the  Invoice 

Distribution Loan is a speculative investment etc etc with prayer to dismiss 

                                                                                      Contd. on page – 4;

the suit of the plaintiff with costs. 

5.       Upon the rival pleadings of the respective parties the following issues 

were framed for just determination:

ISSUES:
1. Whether the suit is maintainable in its present form;

2. Whether there is any cause of action for the suit;

3. whether the suit is barred by limitation;

4. whether the plaintiff advanced the loan amount to the defendant No.1  

and if  so, whether the plaintiff  is entitled to get refund of the same  

with interest;

5. whether the plaintiff is entitled to get the decree as prayed for;

6. To what other relief/reliefs the parties are entitled;

6.       At the trial the plaintiff examined 2 (two) witnesses including himself 

and  exhibited  some  documents  in  support  of  his  claim  whereas  the 

defendant examined himself as witness in support of his defence.

7.       I have heard the oral argument addressed by the learned Counsels 

representing the respective parties and carefully considered the material 

evidence on record to arrive at judicial verdict.

DECISION  AND REASONS THEREOF:

8.       Now let us discuss and decide the above said issues on the basis of 

materials available before us on records.

ISSUE NO.1. 

9.      The learned Counsel for the plaintiff has argued that the defendant 

company  had  taken  loan  of  Rs.10,00000/-  from  the  plaintiff  and 

subsequently  the  defendant  company  failed  to  repay  the  said  amount 

including interest to the plaintiff and hence the plaintiff has instituted the 

suit for realization of Rs.14,54,408/- along with interest from the defendant 

company. On perusal the records as well as the pleadings of the parties it is 

seen that the subject matter of the suit is of civil nature and the defendant 

could not substantiate their plea by adducing any material evidence on the 

point of maintainability of the suit. Hence, I hold the opinion that the suit 
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of the plaintiff is maintainable. Thus this issue is decided in affirmative in 

favour of the plaintiff.

                                                                                      Contd. on page – 5; 

      Issue answered accordingly.                                  

ISSUE NO.2.          

10.    The plaintiff has alleged that in the month of April, 2003 the proforma 

defendant being an employee of the defendant company had approached 

the plaintiff with a proposal that if plaintiff invest money in his company 

the  plaintiff  would  earn  15%  interest  per  annum  and  the  proforma 

defendant assured the plaintiff that the interest will be paid quarterly on 

the invested money and the plaintiff would get entire invest money refund if 

he wish so only after serving a 15 days notice. On the basis of the said 

assurance on 06.05.2003 the plaintiff invested a sum of Rs.500000/- with 

the  defendant  company.  During  the  1st week  of  October,  2003  the 

defendant  had  handed over  a  cheque  of  Rs.32,844/-  to  the  plaintiff  as 

interest  of  the  invested  money  and  the  proforma  defendant  again 

approached the plaintiff for another amount of Rs.500000/- as temporary 

loan.  Accordingly  on  10.10.2003  the  plaintiff  again  invested  another 

amount of Rs.500000/- with the defendant company. The defendant from 

time to time had paid interest to the plaintiff  up to the period of June, 

2005, by making last payment on 18.11.2005 and thereafter the defendant 

has stopped to make any payment to the plaintiff. On the other hand the 

defendant  has  stated  in  his  written  statements  that  the  transaction 

between  the  plaintiff  and  the  defendant  company  relates  to  investment 

Invoice Distribution Loan and not as temporary loan and in such form of 

loan  the  investment  is  made  on  Invoices  of  teas  which  either  may  be 

profitable or loss making. However expected return was not attained and 

the loan amount in the form of Invoice Distribution Loan could not yield 

any benefit which could be passed off to the plaintiff. The defendant has 

also stated that there was no such promise by the defendant to return the 

invested  money  nor  there  was  any  promissory  note  to  return  the  said 

money to the plaintiff. As such the plaintiff is not entitled to get return of 

the invested money along with interest from the defendant company. These 

rival contentions made by the plaintiff and the defendant company have 

thus given rise to the cause of action for the suit of the plaintiff to go for 

trial. Hence, in my considered view I hold the opinion that the above said 

materials propositions made by the parties are sufficient cause of action for 

the suit. Thus this issue is decided in affirmative in favour of the plaintiff.
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              Issue answered accordingly.

ISSUE NO.3.
                                                                                  Contd. on page – 6;

11.     The  learned  Counsel  for  the  plaintiff  has  submitted  that  the 

defendant company has taken money from the plaintiff as loan in the year 

2003 and as per agreement the defendant company has paid interest to the 

plaintiff till the month of June,2005, and the last payment was made by the 

defendant company on 18.11.2005. The leaned Counsel for the plaintiff has 

further argued that on 21.07.2008 the plaintiff has served pleader’s Notice 

to the defendant company with a request to make repayment of the loan 

amount with interest. It is also contended by the learned Counsel for the 

plaintiff that the suit was filed on 05.09.2008 which is within the period of 

limitation.  On  the  other  hand  the  learned  Counsel  for  the  defendant 

company has argued and submitted that the plaintiff had invested money 

with  the  defendant  company  in  the  year  2003  and  the  plaintiff  has 

instituted the present suit in the year 2008. So the plaintiff’s suit is hit by 

Article 19 of the Limitation Act. 

12.      From the evidence of the plaintiff/P.W.1, it is seen that the plaintiff  

has paid the loan amount of Rs.500000/- to the defendant company on 

06.05.2003  and  again  the  plaintiff  has  paid  another  amount  of  Rs. 

500000/- as loan to the defendant company on 07.10.2003 which has been 

admitted by the defendant No.1. The evidence of the P.W.1 has shown that 

as per terms and condition of the agreement, the defendant company has 

paid interest to the P.W.1 for the period up to June, 2005, by making the 

last payment on 18.11.2005 and thereafter the defendant company did not 

pay any money to  the  plaintiff.  The  plaintiff  has  further  stated that  he 

requested the defendant on several occasions to refund the said money but 

the defendant did not pay any heed to it. Hence, on 21.07.2008 the plaintiff 

served  advocate’s  notice  to  the  defendant  demanding  the  loan  amount 

including the interest thereon. The defendant in his evidence has admitted 

that  he  has  received  the  said  notice.  During  his  cross-examination the 

defendant as D.W.1 has also admitted that since the month of November, 

2005 he has not paid any money as interest was to the plaintiff. Now let us 

see where the Article 19 of the Limitation Act, 1963, is applicable to this 

suit or not.  Article 19 of the Limitation Act is a general article applicable 

for  suits  for  recovery  of  money  payable  for  money  lent.  This  article  is 

applicable only when the suit is based on the loan. But in the present case 

in hand what we find is that the plaintiff gave money to the defendant on 
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conditions that the defendant will pay the interest quarterly. So I think the 

Article 19 of the Limitation Act will not applicable to this suit. As reveals 

from the pleadings of the parties the transaction between the plaintiff  and

                                                                                      Contd. on page – 7; 

the defendant was based on certain conditions. Hence the Article 37 of the 

Limitation  Act,  will  apply  to  the  present  suit.  As  per  Article  37  of  the 

Limitation Act, the period of limitation runs from when the default is made. 

Thus after considering the above facts and circumstances it appears that 

the defendant fails to make the payment to the plaintiff since the month of 

November, 2005, and the advocate’s Notice was served on 21.07.2008 upon 

the defendant and the plaintiff has instituted this suit on 05.09.2008 which 

is  within the period of  limitation.  Hence I  am unable to agree  with the 

learned Counsel for the defendant that the plaintiff’s suit is barred by the 

law of Limitation. Thus this issue is decided in negative in favour of the 

plaintiff.

       Issue answered accordingly.

ISSUE NO.4.

13.       The plaintiff in his plaint as well as in his evidence has categorically 

stated that on two occasions he had lent money amounting Rs.10,00000/- 

to  the  defendant  company  with  conditions  that  the  defendant  will  pay 

interest of the said amount quarterly to the plaintiff and the defendant in 

his written statements and in his evidence has admitted that the fact that 

defendant  took  an  amount  of  Rs.10,00000/-  from  the  plaintiff.  The 

defendant has also admitted that  he  had paid interest to the plaintiff as 

per agreement between them and since the month of November, 2005, the 

defendant has not paid anything to the plaintiff. Thus it is admitted fact 

that the defendant took money amounting Rs.10,00000/- from the plaintiff 

with a promise to make repayment of the same with interest. Hence, as per 

provisions  of  section  58  of  the  Indian  Evidence  Act,  1872,  --  “Facts 

admitted need not be proved.” So I think it is not necessary to discuss the 

evidence in details on this point. The defendant in his written statements 

and in his evidence has taken the plea that the transaction between the 

plaintiff  and  the  defendant  company  relates  to  investment  in  Invoice 

Distribution Loan and not as Temporary loan. And in such form of loan the 

investment is made on Invoices of teas which either may be profitable or 

loss  making.  However,  the  expected  return  was  not  attained  and  loan 

amount in the form of Invoice Distribution Loan could not yield any benefit 

which could be passed off to the plaintiff. But the defendant neither in his 
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written statements nor in his evidence has stated that the defendant at any 

point of time has furnished the statements of accounts or the statements of 

profit and loss to the plaintiff. The learned Counsel for the defendant did

                                                                                      Contd. on page – 8; 

not raise the point at the time of hearing of the suit. Thus it is crystal clear 

that  the  defendant  fails  to  substantiate  the  plea  by  adducing  material 

evidence to that effect. As such after going through the evidence on records, 

I find the plea of the defendant is not acceptable. Hence, in my considered 

view  I  hold  the  opinion  that  the  plaintiff  advanced  loan  amount  of 

Rs.10,00000/-  to  the  defendant  and  the  defendant  has  failed  to  make 

repayment of the loan amount with interest to the plaintiff as promised. So 

the defendant is liable to make repayment of the loan amount with interest 

to the plaintiff and the plaintiff is entitled to get refund of the said loan 

amount with interest from the defendant. Thus this issue is also decided in 

favour of the plaintiff. 

       Issue answered accordingly.

ISSUE NO.5 & 6.

14.      Both these issues are synonymous. As such, these two issues have 

been  jointly  taken  up  for  consideration.  In  the  light  of  the  above 

discussions and the decisions of the foregoing issues, I find no hesitation to 

hold the opinion that the plaintiff is entitled to get decree for recovery of 

Rs.14,54,408/-  being  the  outstanding  dues.  And  under  the  facts  and 

circumstances of the case, the plaintiff is entitled to get interest @ 12% per 

annum  on  the  amount  of  Rs.14,54,408/-  as  pendentelite  and  future 

interest from the date of filing of the suit till the satisfaction of the decretal 

amount. However, the amount which the defendant has already paid to the 

plaintiff  will  be  adjustable  at  the  time  of  making  payment  of  decretal 

amount. Accordingly these two issues are answered in the affirmative and 

decided in favour of the plaintiff. 

15.      In the result, the suit of the plaintiff is decreed on contest with costs 

against the defendants under the following order.

                                                 (ORDER)

        The plaintiff has proved his case against the defendants as alleged. As 

a result,  the plaintiff’s  suit  is decreed on contest with costs against the 

defendants for recovery of Rs.14,54,408/- with pendentelite future interest 

@ Rs.12% per annum from the day of filing the suit  till  recovery of the 
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entire decretal amount. The amount which the defendant has already paid 

to the plaintiff will be adjustable at the time of making payment of decretal 

amount. Prepare the decree accordingly.

                                                                                      Contd. on page – 9;

       Given under my hand and seal of this Court on this 22nd Day of 

February, 2013, at Guwahati, Kamrup.

APPENDIX to the M.S. No.106/2008.

1. Witnesses examined by the plaintiff:-

   P.W.1—Sri. Indrajit Baruah,

   P.W.2—Sri. Dibyajit Baruah.

2. Documents exhibited by plaintiff – 

    Ext.1and 2 are money receipt issued by the defendants.

3. Witnesses examined by the defendants:

    D.W.1—Sri. Tridiv Rajkhowa.

4. Documents exhibited by the defendants – Nil.

Dictated & Corrected by me.

      (J. Ahmed).                                                          (J. Ahmed).

  Civil Judge No.1,                                                    Civil Judge No.1,  

Kamrup, Guwahati.                                                Kamrup, Guwahati. 
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