
HIGH COURT FORM NO. (J) 2.HEADING OF JUDGMENT IN ORIGINAL SUITDISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:  Sri S.K. Poddar, AJS,           Civil Judge No. 3,                      Kamrup, Guwahati.
Tuesday, the 26  th   day of February, 2013.  

TITLE SUIT NO. 102/2012

Shri Kandarpa Baruah  .....Plaintiff.-Vs-Smti Anjali Das & Ors.           ....Defendants.
This suit coming on for final hearing on 01/02/2013 in the presence of :-Mr. A.C. Sarmah &Mr. M. Ali,             …………..   Advocate for the plaintiff. Mr. S.Saikia     …………… Advocate for the defendant No. 1, 2 4 & 5None  appeared               ………….      for the defendant No. 3.
And having stood for consideration to this day,  the Court delivered the following judgment :-

J U D G M E N TThis  is  a  suit  for  specific performance of  contract,  recovery of possession and permanent injunction valued at Rs. 19,38,000/-.



Page 2 of 6                                 Title Suit No. 102/2012
   ……………  Contd… on P/21. Plaintiff 's case, in brief, is that originally Late Nagen Chandra Das,  predecessor-in-interest  of  the  defendant  Nos.  1  to  3  and  the proforma defendants are the joint owners and possessors of the suit land. Subsequently upon family arrangement, Late Nagen Chandra Das became the exclusive owner over the Schedule-A land as shown in the plaint. On 03/11/10,  Nagen  Chandra  Das  (since  deceased)  has  entered  into  an agreement for sale of the suit land measuring 6 Bighas 2 Kathas 6 Lechas at a price of Rs. 3,00,000/- per Bigha and entered into an agreement with the plaintiff by accepting Rs. 5,00,000/- as earnest money. The proforma defendants have given their no objection on such sale by the said Late Nagen Chandra Das. After few days of execution of the said agreement for sale,  on  23/12/10,  Nagen  Chandra  Das  expired  prior  to  obtaining necessary  sale  permission  from  the  authorities.  After  his  death,  the defendant  No.  1,  the  wife  of  Late  Nagen  Chandra  Das  has  agreed  to continue with the sale agreement and accepted Rs. 1,00,000/- as further payment  and  handed  over  possession  of  the  suit  property  with  a condition to execute the sale deed on obtaining permission. Thereupon the plaintiff erected a Tarza Fencing on one side. Upon insistence of the plaintiff for execution of the sale deed, it was informed by the defendant No. 1 that the defendant No. 3, the married daughter of defendant No. 1 has expressed her unwillingness to execute the registered sale deed in favour of the plaintiff. On 14/02/12, the defendant No. 3 with the help of her husband and other anti-social elements illegally entered into the suit land and erected a Chali house on one side of the plot of land measuring 15 ft. X 10 ft. and also threatened the plaintiff. Under the above facts and circumstances,  the  plaintiff  has  filed  the  instant  suit  for  specific performance of  the  contract  dated 03/11/10 for  getting  the  sale  deed executed and also for recovery of the possession over B schedule land by evicting  the  defendant  No.  3  and  also  for  permanent  injunction.  It  is further pleaded that the plaintiff  was ready and willing to perform his part of the contract by paying the remaining amount of Rs. 13,38,000/- upon execution of the sale deed.                             ……………  Contd… on P/3
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2. On receipt of the plaint, summons were duly served upon the defendants. The defendant Nos. 1 and 2 and proforma defendant Nos. 4 and 5 have entered appearance through their engaged advocate and filed their WS admitting the contents of the plaint. They have also agreed that they  are  ready  and  willing  to  execute  the  sale  deed  on  receipt  of  the remaining amount. Defendant No. 3 remained absent and suit proceeded exparte against her. 3. In view of the admission of the defendant Nos. 1 and 2 and proforma defendant Nos. 4 and 5, no issues were framed. It may be noted here that due to absence of the defendant No. 3, suit could not be decreed on admission and plaintiff was asked to prove his claim. 4. To  determine  the  suit,  the  following  points  have  been formulated :-

1) Whether the plaintiff  has entered into an agreement with Late  

Nagen Chandra Das for purchase of  the suit  land and paid Rs.  

6,00,000/- and delivered possession to the plaintiff?

2) Whether plaintiff was/is ready and willing to perform his part of  

the contract?

3) Whether  defendant  No.  3  has  illegally  trespassed  over  the  

schedule-B land which is a part of Schedule-A land?

4) Whether plaintiff is entitled for the reliefs as prayed for?5. Plaintiff  side  has  submitted  affidavit  of  three  witnesses  to support his claim and also proved several documents. I have heard oral arguments of Ld. Advocate for plaintiff only, as after filing the WS by the defendant  Nos.  1  and  2  and  proforma  defendant  Nos.  4  and  5,  they remained absent. 
DECISION AND REASON THEREOF:-6. Point No. 1:-  As stated earlier,  the proforma defendant No. 1 and 2 i.e. the wife and son of Late Nagen Chandra Das has admitted the fact  of  execution  of  the  agreement  for  sale  on  03/11/10  at  a  total consideration of Rs. 19,38,000/-. They also admitted the fact of receipt of Rs.  5,00,000/-  on  the  date  of  execution and subsequent  receipt  of  Rs. 
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1,00,000/- on 10/03/11 and                                  ……………  Contd… on P/4the fact of delivery of possession. Plaintiff during his evidence has proved the  deed  of  agreement  for  sale  dated  02/11/10  executed  between plaintiff  Shri  Kandarpa  Barua  and  Shri  Nagen  Chandra  Das  (since deceased) for sale of the Schedule-A land at a total consideration of Rs. 19,38,000/-  as  Exbt.  2.  The  said  Ext-2  which  was  duly  registered  on 03/11/10 before the Sub-Registrar, Kamrup, Guwahati also shows that on the date of execution, the plaintiff has paid Rs. 5,00,000/- to said Nagen Chandra Das which was duly acknowledged on the body of the agreement. Vide  Ext-3,  a  separate  money  receipt  was  issued  by  the  executants acknowledging the receipt of said Rs. 5,00,000/-. Vide Exts-4 and 5, the proforma defendants i.e. co-pattadars of the suit land have given their no objection in the form of affidavit  to enjoy and sell  the same by Nagen Chandra  Das.  Vide  Ext-6,  the  defendant  No.  1  Smti  Anjali  Das  has acknowledged  the  execution  of  the  agreement  vide  Ext-2  and  also acknowledged receipt of further amount of Rs. 1,00,000/- after the death of her husband and delivered possession of the suit land to the plaintiff. The above evidence and documents remain unrebutted and unchallenged by defendant No. 3. PW 2 and PW 3 have also supported the evidence of PW  1  in  respect  of  execution  of  the  agreement  and  payment  of  Rs. 6,00,000/- as earnest money as well as handing over of possession. As such, this point is answered in affirmative. 7. Point No. 2:- In  the  plaint,  as  well  as  in  the  affidavit,  the plaintiff  has  specifically  pleaded and proved that  he was/is  ready and willing to perform his part of the contract by paying Rs. 13,38,000/- upon execution  of  the  sale  deed.  He  also  deposed  evidence  that  he  has requested the defendants to get the sale deed executed. The defendant Nos. 1 and 2 have supported/admitted the evidence and inspite of this, they  could  not  execute  the  sale  deed  because  of  non-willingness  of defendant No. 3. It may be noted here that the defendant No. 3 being a daughter of  Nagen Chandra Das (since deceased),  she is bound by the agreement and u/s 19 of Specific Relief Act, it is enforceable against her. A daughter cannot rescind back to the agreement executed by her father 
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and as such,                                                           ……………  Contd… on P/5she is bound by the terms and conditions of the agreement vide Ext-2. Point No. 2 is thus answered accordingly. 8. Point No. 3:- From  the  pleadings  and  affidavit  of  evidence,  a specific  mention  has  been  made  against  the  defendant  No.  3  that  on 14/02/12, the defendant No. 3 along with her husband and other persons illegally  entered  into  the  suit  land  and  constructed  a  Tin  Chali  house measuring 15 ft.  X 10 ft.  towards north corner of  the Schedule-A land. Such  Chali  has  been  shown  in  Schedule-B  of  the  plaint.  The  above pleadings and the supporting evidence of PW 1, 2 and 3 regarding the illegal  possession  taken  over  by  the  defendant  No.  3  remains unchallenged and unrebutted. As a right has been created in favour of the plaintiff upon execution of the Ext-2 agreement, the defendant No. 3 has no locus-standi and authority to illegally occupy any part of the suit land by taking the law into her hands. As such, upon execution of the sale deed, said defendant No.  3 shall  be liable to  be evicted from the Schedule-B land. 9. Point No. 4:- In  view  of  my  above  discussions,  I  hold  that plaintiff is entitled to get the reliefs as prayed for in the suit. 10. In  the  result,  plaintiff 's  suit  is  decreed  exparte  against  the defendant No. 3 and d on admission against defendant Nos. 1 and 2 and proforma defendant Nos. 4 and 5 with the following reliefs. 

O R D E R11. Plaintiff 's suit is decreed exparte against defendant No. 3 and on  admission  against  defendant  Nos.  1,2  4  & 5  without  cost  with  the following reliefs :-a) The plaintiff is entitled to get the sale deed executed in respect  of  Schedule-A  land  on  payment  of  Rs.  13,38,000/- (rupees  thirteen lakh thirty  eight  thousand) to  the defendant Nos. 1, 2 and 3 jointly within next 60(sixty) days from today.b) Plaintiff  shall  issue  notice  in  writing  stating  his intention  and  date  of  payment  and  also  by  calling  upon  the defendant Nos. 1, 2 and 3 to get the sale deed executed within 
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the above period of 60 days.                   ……………  Contd… on P/6c) Upon failing to get the sale deed executed as above, the plaintiff shall be entitled to get the sale deed executed through the process of Court by paying the amount in Court within next 30 (thirty) days. d) Upon execution of the sale deed, as above, plaintiff shall be entitled to recover possession over by evicting the defendant No.  3  or  any  other  person  claiming  through  her  from  the Schedule-B land and if  required by dismantling the structures standing thereon.e) Permanent  injunction is  also  granted  in  favour of  the plaintiff  by  restraining  the  defendants  from  creating  any disturbance of his possession after execution of the sale deed and delivery of possession.12. Prepare the decree accordingly within 15 days.Given under my hand and seal of this Court on this the 26th day of 

February, 2013.
   Civil Judge No. 3,Kamrup, Guwahati. Dictated and corrected by me,

          Civil Judge No. 3,       Kamrup, Guwahati. 


