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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3,Kamrup, Guwahati.  
Tuesday, the 26  th   Day of February, 2013.  

Title Appeal No. 76/2011

Shri Jadunandan Sharma & Ors    .……..            Appellants/Defendants.                                             -Versus-Shri Ghanashyam Sharma & Ors.   ........      Respondents/plaintiffs.
This appeal coming on for final hearing on 29.01.2013 in the presence of –Mr. O.P. Bhati                 ……              Advocate/Pleader for Appellant.Mr. G. Misra                .......              Advocate/Pleader for Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This  appeal  under  Order  41  Rule  1  of  the  CPC  has  been preferred by the defendants/appellants against the judgment and decree dated 17/08/2011 passed by learned Munsiff No. 1, Kamrup, Guwahati in Title Suit No. 428/07(new)/[Original No. TS 68/99].
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                   …………… Contd…. at P/22. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiffs/respondents  and case record of  Title  Suit  No.  428/2007 was called  for.  Respondents  appeared  through  his  engaged  Advocate  and contested the appeal.3. I  have  heard  learned  advocates  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 428/2007. It may be noted here that the above suit was originally proceeded in the court of Civil Judge (Senior Division) No. 3 Kamrup under No. TS 68/1999 and  subsequently  on  enhancement  of  pecuniary  jurisdiction  case  was transferred to Munsiff Kamrup, and was renumbered as TS 428/2007.4. The facts leading to Title Suit No. 428/2007, in brief are that Bhawani Sankar, predecessor-in-interest of the plaintiff  and defendants has  gifted  the  Schedule-A  of  the  plaint  jointly  to  the  plaintiff  and defendant by executing registered deed of gift. Thereafter on 04/03/74, during the lifetime of their father, the plaintiff and defendant got the said property  mutually  partitioned  by  executing  a  Deed  of  partition.  The Schedule-C property, a godown which was under possession of a tenant has been divided into two equal parts and western half measuring 15½ ft. X 27 ft.  has  fallen in the share of  the plaintiff.  The eastern half  of  the Schedule-C has fallen in the share of the defendant.  Another 4 ft.  wide path between the Schedule-A and B property has been kept for common use.  Initially  the Schedule-C godown was under occupation of  a tenant namely Hansraj Jain and in the year 1990, upon a suit for eviction, the said  tenant  was  evicted  from  the  Schedule-C  property.  Thereafter  the godown i.e.  suit property as shown in Schedule-C remained vacant.  On 18/03/99, defendant started demolition of the godown without making formal partition and thereby caused a threat of damage on the share of the plaintiff. During pendency of the suit, plaint was amended by inserting paragraph  No.  8A  with  further  pleadings  that  on  the  pretext  of performing  Shradha  ceremony  of  his  wife,  the  defendant  No.  1  has obtained possession of the D schedule land i.e. the share of the plaintiff in 
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the  godown  and  on  completion  of  the  purpose,  refused  to  vacate  the plaintiff’s share as shown in the Schedule-D.        …………… Contd…. at P/3Hence,  the  suit  for  declaration  of  his  right,  title  and  interest  over  the Schedule-D property as  well  as  recovery of  possession by evicting the defendants  and  the  persons  claiming  through  him  and  permanent injunction in maintaining the common path free from blockade. 5. The defendants contested the suit by filing written statement. Apart from the usual pleas of non-maintainability of the suit, barred by law of limitation, under-valued and under stamped, they have specifically admitted the fact of gift by their predecessor. Defendants also admitted the fact of partition deed dated 04/03/74. It is pleaded that after eviction of the tenant from the C schedule godown, the same was lying vacant but the plaintiff never requested the defendant to construct any partition wall to  show  his  physical  possession  over  the  godown  or  his  part  thereof. Keeping of the 4 ft. wide path for use of common passage is also admitted. The defendant  never  obstructed  the  said  path,  rather  the  plaintiff  has blocked by putting a Lottery Counter in the said path and violated the terms and conditions. Defendant also denied the allegation of demolition of the roof of the godown and admitted that the godown has been divided into half and half as per Partition Deed dated 04/03/74 and according to the said Partition, defendant has been allotted eastern half of the godown measuring  15½ ft.  X  27  ft.  and plaintiff  got  western  half  of  the  same measurement.  After  amendment  of  the  plaint,  the  defendants  has submitted  additional  written  statement  by  denying  the  contents  of paragraph  8A  and  stated  that  they  have  never  occupied  the  plaintiffs share for shradha ceremony, rather a new plea has been taken by stating that the entire C schedule godown including plaintiffs share is under the possession  of  the  defendant  since  its  vacation  by  the  tenant.  As  such, there is no necessity of making any request to the plaintiff for allowing the  defendant  to  occupy  the  said  half  portion  of  Schedule-C  for performing shradha ceremony. Defendant prayed for dismissal of suit.6. Upon the above pleadings, both sides went on trial with the following issues and additional issue:-
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1. Whether there is any cause of action for the suit?

…………… Contd…. at P/  4  2. Whether the suit is maintainable in law?3. Whether the suit is barred by limitation?4. Whether the defendant violated the terms and conditions of the  

partition deed No. 3664?5. Whether the plaintiff got the schedule-A properties?6. Whether the godown was divided between the plaintiff and the  

defendant?7. Whether the plaintiff has right over the 4 feet path?8. Whether the plaintiff has right, title, interest in respect of the  

land and houses described in the Schedule-D of the plaint?9. Whether the plaintiff is entitled to decree as prayed for?

Additional Issue:-10. Whether the suit is properly valued?7. During trial, both the sides led oral and documentary evidence. Upon hearing  both  sides,  Ld.  Trial  Court  has  been pleased  to decree the suit of the plaintiff by declaring his right, title interest over  the  D  schedule  property  and  also  for  recovery  of possession.8. Against the judgment and decree, the defendants have preferred the instant appeal on the following amongst other grounds :-
a) That the Ld.  Trial Court has failed to consider the matter in  

proper perspective;

b) That the Ld. Trial Court has decided the issues perversely by  

considering outside matters;

c) That the Ld. Trial Court has failed to consider the plea of the  

defendant  that  since  1990,  the  godown has  been  under  continuous  

possession of  the defendant uninterruptedly  and as such,  the  suit  is  

barred under Article 65 of Limitation Act;d) That Ld. Trial Court has failed to consider that no partition was  

ever  made  on  metes  and  bound  in  the  middle  of  the  godown  for  

effecting partition ;
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e) That  Ld.  Trial  Court  has  failed  to  consider  the  fact  that  

evidence tendered by the plaintiff is beyond record;

…………… Contd…. at P/  5  

f) That  Ld.  Trial  Court  has  failed to  consider  inspection report  

prepared by the Ld. Trial Court in which the obstruction of the path  

was found as made by the plaintiff;

g) That Ld.  Trial Court has failed to consider that suit was not  

properly valued.

POINT FOR DETERMINATION :-9. (i) Whether the judgment and decree passed by Ld. Trial Court is  

just and proper or needs any interference in this appeal ?10. During appeal hearing, Ld. Advocate for the appellants  while reiterating  the  grounds  taken  in  the  appeal  has  tried  to  convince  the Court that the suit of the plaintiff was barred by law of limitation under Article 65 of the Limitation Act and this matter has been ignored by the trial Court. On the other hand, Ld. Advocate for the respondents refuting the arguments of the appellant side, while supporting the decree drawn my attention to the cross examination part of the evidence of DW 1 and vehemently submitted that not only in written statement but in cross DW 1 has admitted the fact of partition and his no objection in partition of the godown. It is also argued that plea of adverse possession is premature and even in the WS, the defendant has never taken any plea of adverse possession. It is pointed out that by filing additional WS, defendants have changed their original stand and claimed their possession over the entire godown as shown in Schedule-C by contradicting earlier pleading. I have considered the submissions. Let me re-appreciate the matter issue-wise.DECISSION AND REASONS THEREOF11. Issue No. 1 :- This issue relates to cause of action for the suit. It is an admitted fact that the Schedule-C property was joint in nature and gifted by the father of the plaintiff and defendant and according to family partition  in  the  year  1974,  both  of  them  have  decided  to  divide  the property equally. At that time C schedule Godown is under the possession of tenant. After about 9 years of eviction of the tenant, plaintiff has filed 
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this suit on the ground that the defendant started demolition of the roof the joint godown and thereafter occupied the share for the purpose of Shradha Ceremony of his wife,                            …………… Contd…. at P/6the defendant has now refused to vacate the share. The defendant in his WS  though  admitted  the  fact  of  partition  of  godown  but  denied  the allegation  of  demolition  of  roof.  In  his  additional  WS,  defendant  has claimed that he is in possession of the godown continuously after eviction and  denied  the  allegation  of  taking  possession  of  plaintiff’s  share  as permissive occupier. All these facts show that there is a dispute between the parties and a judicial  decision is required for determination of  the matter. Ld. Trial Court has discussed above aspect in proper perspective and came to a right conclusion that there is cause of action to institute the suit by the plaintiff. I concur with the findings.12. Issue No. 2 :- This  issue relates  to  maintainability  of  the suit. Though the defendant has taken the plea but has failed to show as to why and how the suit is not maintainable. This is a suit for declaration of right, title and interest and recovery of possession and civil court is the proper forum. Considering this, Ld. Trial Court has rightly decided the issue in affirmative by holding that there is no express or implied bar in dealing with a suit of this nature. I concur with the findings. 13. Issue No. 3 :- This  issue  relates  to  law  of  limitation.  During appeal hearing, Ld. Advocate for the appellant has vehemently argued on this point and tried to impress upon the Court that the plaintiff's suit is barred by law of limitation under article 65 of Limitation Act. It is argued that  after  eviction of  the  tenant  in  the  year  1990,  the  defendant  is  in continuous  possession  of  the  entire  godown  and  hence  they  have acquired title over plaintiffs share by way of adverse possession. On going through  the  written  statement  dated  10/03/2000  as  filed  by  the defendant, except one line statement at paragraph 13 of the WS that the suit is barred by law of limitation; has not put forward any plea of adverse possession either expressly or impliedly. Contrary to this, at paragraph 7 of the written statement, the defendant has specifically admitted that by 

partition deed dated 04/03/74,  the godown described in Schedule-C has  
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been partitioned and western portion measuring 15 ½ ft. X 27 ft. has fallen  

in the share of the plaintiff and defendant has never touched or damaged  

the western portion of the said godown and       …………… Contd…. at P/7

the defendant is not planning to demolish or make any construction.  After making  such  admission  in  the  original  written  statement,  upon  the amendment of the plaint,  the defendant has filed the additional WS on 11/04/08 and in reply to para 8A of the amended plaint, the defendant has taken the plea of adverse possession stating that after eviction of the tenant, the defendant has been continuously possessing the D portion of the  Schedule-C  land  and  as  such,  there  is  no  question  of  making  any request by the defendant to allow them to use the Schedule-D premises for the purpose of performing the Shradha Ceremony of the defendant No. 5. In her additional written statement though the plea of possession over entire godown since 1990 has been taken, same is contrary to the original written statement.  Even in the additional written statement no specific plea has been taken regarding acquiring right,  title  by way of  adverse possession against the interest of the plaintiff by denying his title. Not a single  line  has  been  mentioned  either  in  the  original  WS  or  in  the amended  WS  regarding  showing  his  hostile  intention  of  possession against the interest of the plaintiff. 14. Moreover the plea of  adverse possession is  not sustainable without specific pleading of the party claiming adverse possession with both the elements of animus and corpus as well as the starting date on which  he  started  possession  with  declaration  of  hostility  and uninterrupted continuation of possession till  the prescriptive period of twelve years. A “corpus” however long may be, it will not ripe to Adverse Possession  if  was  minus  the  element  of  “animus”  and  that  to  the knowledge of the true owner. Plaintiff’s case is that defendant in the name of shradha of wife take possession over his share. In view of admission of defendant in original written statement, this plea of plaintiff is believable and reasonable. Thus a permissive occupier can not claim his possession as Adverse Possession at any point of time only on the ground that he held the period for more then the prescribed period. 
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15. In  the  reported  case  of  Ashok  Pradhan  vs  Apurba  Ram Barooah 2003(2) GLT 213 / 2003(2) GLJ 364 Hon’ble Gauhati High Court held that ---                                                            …………… Contd…. at P/8

“It is well-settled that a person or party who claims adverse possession  
is  to  prove  adverse  possession  for  prescriptive  period  and  adverse  
possession  must  commence  with  the  wrongful  dispossession  of  the  
rightful  owner at  some particular  point  of  time and it  should  be a  
hostile  possession  under  a  claim  of  colour  of  title,  actual,  open,  
notorious,  exclusive  and continuous  for  the  required  period  of  time  
giving an indefeasible right of possession or ownership to the possessor  
by the operation of the limitation of actions.”

16. In  T.  Anjanappa  vs  Somalingappa,  (2006)  7SCC  570,  the Hon'ble Supreme Court dealt with the concept of adverse possession in detail. Their Lordships observed that 
“ In order to constitute adverse possession the possession proved must  
be adequate in continuity, in publicity and in extent so as to show that  
it  is  adverse  to  the  true  owner.  The  classical  requirements  of  
acquisition of title by adverse possession are that such possession in  
denial of the true owner's title must be peaceful, open and continuous.  
The possession must be open and hostile enough to be capable of being  
known  by  the  parties  interested  in  the  property,  though  it  is  not  
necessary  that  there  should  be  evidence  of  the  adverse  possessor  
actually informing the real owner of the former's hostile action.”17. Keeping  the  above  pleadings  on  record  and  law  in  mind, while  turning  to  oral  evidence  as  led  by  the  parties  during  trial,  the defendant No. 1 while adducing evidence as DW 1 he has uttered as single word  regarding  the  acquiring  title  by  adverse  possession  for  long possession, rather the defendant has brought up a new story of claiming his title over part of the godown as defendant has borne the expenses of litigation  to  get  the  tenant  vacated  from the  suit  premises  and as  the plaintiff  No.  1  has  not  made  any  payment  towards  half  of  the  total expenses,  the  plaintiff  are  not  entitled  to  claim  any  possession  over Schedule-D property. This part of evidence is beyond pleadings and hence cannot be considered. No counter-claim has been filed by the defendant for realisation of half of the litigation expenses or declaration of title by 
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adverse  possession.  Defendant  as  DW  1  in  his  cross-examination  has admitted  the  fact  that  the  entire  property  of  his  father  has  been distributed between him and his brother,             …………… Contd…. at P/9the plaintiff.  It is also admitted by DW 1 that they are bound by Ext-1 i.e. Gift Deed. He further admitted that as per Ext-1, the Deed of Partition, the godown was partitioned in two parts one has fallen in his share and the other has fallen in the share of his brother. Even he has no objection in execution through Court. 18. Apart  from  above,  defendant  have  claimed  adverse possession over the suit property by admitting the fact that till 1990, the godown  was  in  possession  of  the  tenant  M/s  Hansraj  Jain  and  upon execution of a decree by Court, the tenant was evicted. The said eviction suit was filed by both the plaintiff No. 1 and defendant. As such, the plea of adverse possession, if any, can start only after 1990. Initially the suit was filed in 1999 i.e. 25/03/1999 with a prayer for declaration of title which  was  admitted  by  the  defendant  by  filling  written  statement. Subsequently by amending the plaint recovery of possession was sought for. So, in this count also, the prescriptive period of 12 years has not yet over. Considering all above, I hold that the argument of the Ld. Advocate for  the  appellant  so  far  acquiring  title  by  adverse  possession  has  no foundation and not acceptable, as such I reject the same. Consequently, I hold that the suit is within the period of limitation as plaintiff has shown the cause of action for the suit to have been accrued in the year 1999 and filed the suit in the same year. 19. Issue No. 4 :- Issue  No.  4  relates  to  violation  of  the  terms  of partition deed No. 3664. It is the case of the plaintiff that defendant No. 1 has threatened to obstruct the 4 ft. wide path which was kept for common use. During appeal hearing, it has been admitted by both the sides that according to the partition deed, neither side has the right to obstruct the said  path.  In  the  cross-examination,  the  defendant  has  admitted  that while the godown was under the possession of the tenant, he used to have a shop for selling ghee in the said path. However, at the time of filing of this  suit,  no  serious  allegation  has  been  made  against  the  defendant 
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regarding  obstruction  on  the  said  path.  In  argument  hearing,  learned advocate for defendant by referring one report of local inspection as done by this Court while trying the original suit,        …………… Contd…. at P/10shows that the plaintiff used the said path by opening a lottery counter. However,  as  both  the  sides  have  admitted  regarding  the  terms  and conditions of Ext-1, and its binding nature upon them, it is clear that none of  them  has  any  right  to  obstruct  the  said  4  feet  common  path.  No evidence in detail has been laid to show any specific violation of the terms and conditions except non partition of the C schedule godown in metes and bound.  The findings  of  the  Ld.  Trial  Court  that  the  defendant  has admitted that he had a shop in the said 4 ft. wide path which is in fact has not been pleaded in the plaint and as such the findings is reversed and I hold that defendant has not violated the terms and conditions of the deed so  far  the  common  passage  is  concerned.  This  issue  is  answered  in negative. 20. Issue No. 5 :-    This  issue  relates  to  plaintiff's  right  over  the Schedule-A  property.  Upon  perusal  of  the  pleadings  of  both  sides,  it appears that there is no dispute regarding A schedule property and no relief has been claimed by plaintiff. The suit is related to ownership rights over  the  Schedule-D property  which  is  a  part  of  Schedule-C  property. Hence,  any  discussion  on  this  issue  so  far  schedule-A  is  concerned  is redundant and I willfully avoided the same. Ld. Trial Court has not given any clear decision by answering the same as decided accordingly. I hold that the issue is redundant and no findings is required on that part being not prayed. 21. Issue No. 6 :- This issue relates to partition of  the godown as shown in Schedule-C. As stated earlier, while filing the original WS, the defendant have admitted at paragraph 7 that after eviction of the tenant as per the terms of Ext-1, the godown was divided equally between both the sides and plaintiff for western half of the godown. However it in the evidence that no formal partition fence was given to divide the godown. In cross-examination,  DW 1 also admitted the fact  that  he is  bound to honour the Ext-1 i.e. partition deed and the fact of partition of the godown 
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vide Ext-1. In view of above, I hold that the godown was divided in equal half. This issue is answered in affirmative. I concur with the findings of Ld. Trial Court.                                                                   …………… Contd…. at P/1122. Issue No. 7 :- This  issue  relates  to  right  of  plaintiff  over  4  ft. wide path. In the plaint, at paragraph 5, the plaintiff has claimed that in between Schedule-A and B land, there is a 4 ft. wide path for egress and ingress  of  both  the  parties  and  according  to  the  partition  deed  dated 04/03/74 Ext-1, the same falls in the share of the plaintiff. However, on going through the Ext-1, it appears that the same is a common path for the use of both the sides and neither side can claim any exclusive right, title over the same. The PW 1 in his affidavit for evidence has admitted that fact that the 4 ft wide Gali was kept for egress and ingress of both the sides.  Plaintiff  in  his  evidence  admitted  that  in  Ext-1  there  is  specific mention that there is also a common Gali measuring 4 ft. wide in between the land allotted to the parties of second and third part and it shall be used by both the parties and all others claiming through them and the party of the third part shall be entitled to cover the Gali above the height of at least 14 ft., but the passage will never be instructed or closed by any party at any time. The said Gali will however be the property of the party of the third part i.e.  plaintiff.  So, from the above admission, though the Ext-1 shows that the Gali has fallen in the share of the plaintiff, but the intention of the donor is to allow both the parties to use the Gali for ever and any another person claiming through them. As such, in view of the above contents of Ext-1 which is admitted by both the parties,  the real intention should prevail  over declaration of title,.  Hence,  it  is held that though the said 4 ft. wide path falls in the share of the plaintiff, but  it is for common use and shall remain so for ever for the use of the parties and the parties claiming through them. This issue is answered accordingly. 23. Issue No. 8 :-    This issue relates to plaintiff's right, title, interest in respect of Schedule-D property. As stated earlier, it is admitted fact that Schedule-C  godown  was  equally  partitioned  between  the  plaintiff  and defendant and the western half as shown in the Schedule-D of the plaint falls  in  the  share  of  the  plaintiff.  This  part  has  been  admitted  by  the 
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defendant in his cross-examination as well  as in his written statement. Ext-1 also clearly indicates that half of the Schedule-C i.e. Schedule-D shall be the exclusive property of the plaintiff.             …………… Contd…. at P/12Hence, it is clear that the schedule-D property belongs to the plaintiff and he has right, title and interest over the same. It is needless to say that the godown standing over the schedule-D of which plaintiff is the owner, is standing  over  half  part  of  Schedule-C  land.  This  issue  is  answered accordingly in favour of the plaintiff. 24. Issue No. 10 :- This issue relates to valuation of the suit. By filing an additional and amended WS, the defendant has taken the plea that the suit ought to have been valued at Rs. 3,00,000/- i.e. the market value of the  suit  land.  However,  the plaintiff  has  initially  valued the suit  at  Rs. 31,000/-,  and  paid  fixed  court  fee  and  after  amendment  of  plaint  by adding the prayer of recovery of possession, paid ad-valorem court fee on that value. However, Ld. Trial Court while deciding the issue has taken up the matter that as per the Ext-1 partition deed, the value of the property was shown at Rs. 65,000/- and as such, plaintiff ought to have valued the suit  at Rs.  65,000/- and paid the court fees accordingly. From Ext-1, it appears that for the purpose of stamp duty, the value of the undivided property was shown at Rs. 65,000/- and the value of the separate share is shown as Rs. 35,000/- so far the share of the plaintiff is concerned and Rs. 30,000/- so far the share fallen in the share of defendant is concerned. Though Ld. Trial Court has asked the plaintiff for paying ad-valurem court fee on the basis of Rs. 65,000/- but to my mind, as the suit is for specific portion  for  the  share  of  the  plaintiff  only,  it  should  have directed  the plaintiff to value the suit at Rs. 35,000/-. However as no cross-appeal has been preferred against this issue, I leave the matter untouched. It may be noted here that during trial, Ld. Trial Court has not taken into account the defence taken by the defendant regarding the valuation of the suit at Rs. 3,00,000/-. Except the plea, defendant has not produced any material to show regarding the value of suit property so ascertained. Court Fees Act, 1870  (Assam  Amendment)  vide  Section  7  (A),  (B)  and  (C)  though provides powers to the Court for enquiring the valuation of the suit, but I 
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am of the opinion that Ld. Trial Court has not gone on to that aspect and rightly accepted the value of the property by relying the value on the deed of partition.                                                                   …………… Contd…. at P/13So, I am not inclined to disturb the findings of the Ld. Trial Court so far valuation is concerned. It appears that the plaintiff has not paid the said deficit court fees though specific order has been given in the judgment. As such, the realisation of the deficit court fees may be taken into account at the time of execution of the decree by asking the plaintiff to pay the deficit court fees if any as a condition precedent for execution of the decree. This issue is answered accordingly. 25. Issue No. 9 :- This issue relates to reliefs. Apart from the relief of  right,  title  and  interest,  plaintiff  has  prayed  for  recovery  of  khas possession,  but  no  separate  issue  was  framed  on  this  point.  It  is  the plaintiff who claimed that on the pretext of holding Shradha of the wife of the defendant No. 1, plaintiff gave permission to possess the Schedule-D part and after this, the defendant has refused to vacate the same. In this aspect,  plaintiff  led  evidence  and  after  long  cross-examination  by  the defendant,  the outcome remains that defendant is in possession of  the entire C schedule land on the date of evidence though in his pleading as well as in his evidence, he has admitted that godown has been divided after eviction of the tenant. The defendant failed to show as to how he remained  in  possession  over  the  entire  Schedule-C  godown.  So,  the preponderance of probability shows the reliability of the plea taken by the plaintiff. The defendant though taken the plea that since 1990, he is in continuous  possession,  has  failed  to  prove  the  and  in  his  cross-examination,  the DW 1 has admitted that he is  bound by the partition deed according to which the godown was partitioned in two parts and he has  no  objection  in  execution  of  the  said  partition  through  Court. Considering above admission, I hold that plaintiff is entitled for recovery of possession along with the other declaration as sought by him. Ld. Trial Court in his judgment though has not specifically made any deliberation on this aspect, but while passing the order, has rightly decreed the suit by granting the reliefs. So, non-giving any specific findings on this aspect has 
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not caused any prejudice to the other  side.  I  concur with the ultimate finding on this issue.

…………… Contd…. at P/226. In the result, I hold that the ultimate result of the suit need no interference  from this  Court  in  this  appeal.  Ld.  Trial  Court  has rightly passed  the  decree.  There  is  no  perversity  in  the  ultimate  findings  on declaration  of  plaintiff's  right  title  and  interest  over  the  Schedule-D property  and  also  for  his  entitlement  to  recover  the  possession  and granting injunction in obstructing the 4 ft. wide path. Accordingly I hold that the appeal has no merit and deserved to be dismissed, which I do accordingly.  
O R D E R 27. The appeal is dismissed on contest with cost. The judgment and  decree  passed  by  Ld.  Trial  Court  on  17.08.11  in  Title  Suit  No. 428/2007 is hereby affirmed and upheld. 28. Prepare the decree within 15 days from today accordingly.29. It is made clear that at the time of execution of the decree, Ld. Trial Court shall realise the deficit court fees, if any, from the plaintiff as per the valuation of Rs. 65,000/- as put by the trial Court in the impugned judgment. 30. Send down the case record of T.S. No. 428/2007 to learned Munsiff No. 1, Kamrup, Guwahati with a copy of this judgment and decree.Given under  my hand and seal  of  this  court  on this  26th day of 

February, 2013.
  Dictated & Corrected by me,
          Civil Judge No. 3,                                                       Civil Judge No. 3,        Kamrup, Guwahati.                                                  Kamrup, Guwahati.


