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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thursday, the 28  th   Day of February, 2013.  

Title Appeal No. 31/2012

Shri Dipu Kumar Das  .……..                       Appellant/Plaintiff                                           -Versus-Shri Babul Hazarika ........                         Respondent/defendant.
This appeal coming on for final hearing on 02.02.2013 in the presence of –Mr. T. Sarma &Mr. H.K.Sarma            ……               Advocates/Pleaders for Appellant.Mr. L.K. Baruah           .......              Advocate/Pleader for Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order 41 Rule 2 read with Section 96 of the CPC has been preferred by the plaintiff/appellant against the judgment and decree dated 14/02/2012 passed by learned Munsiff No. 1, Kamrup, Guwahati in Title Suit No. 1049/06 (new)[TS 392/04 (old)].2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendant/respondent and case record of Title Suit No. 1049/2006 was 
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called  for.  Respondent  appeared  through  his  engaged  Advocate  and contested the appeal.                                                        ………. Contd… at P/23. I  have  heard  learned  advocates  for  both  the  sides,  gone through  the  appeal  memo  and  the  case  record  of  Title  Suit  No. 1049/2006.  4. The facts leading to Title Suit No. 1049/06 (new)[TS 392/04 (old)], in brief, are that Ratneswar Hazarika, father of the original plaintiff and defendant initially occupied the suit land measuring about 2 Katha 10 Lessas covered by Dag no.119, 131 of K.P no.92 situated at village- Sahar Guwahati  since  1940  as  a  occupancy  tenant,  and  upon  abolition  of tenancy,  said  Ratneswar  Hazarika  became  the  owner.  Said  Ratneswar Hazarika had constructed a residential house over the suit land, and later on this house was repaired and renovated and constructed upon. It is also pleaded that  on the death of  Ratneswar Hazarika,  the original  plaintiff Rumi  Hazarika,  defendant  Babul  Hazarika  and  one  sister  namely  Smti Debika Rani Hazarika has inherited the property. It is also pleaded that on arising  some  dispute  and  differences  with  the  defendant,  the  suit property  was  partitioned  into  two  equal  shares.  One  of  the  shares  is occupied by the defendant and the other share is occupied by the original plaintiff  and  her  mother  (Bhubaneswari  Hazarika).  The  said Bhubaneswari Hazarika died prior to the institution of this suit as such the other part is presently in occupation of the plaintiff. After the death of mother, defendant has started obstructing her in possessing the suit land but she continued her possession after her marriage with Dipu Das(the substituted  plaintiff).  It  is  further  pleaded  that  due  to  the  continuous obstruction and disturbance by her brother, the original plaintiff had to institute  a  suit  being  Title  Suit  no.222/02  for  permanent  injunction against the defendant. Said suit was though dismissed, but it was held in the said suit that the suit land is left behind by Ratneswar Hazarika and the same is not partitioned between his legal heirs and further held that the original plaintiff was one of the co-sharer in the suit land. In view of the above the original plaintiff has instituted this suit for the partition of the suit land.
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5. Defendant Babul Hazarika appeared and contested the suit by filing   written statement and counter claim.                    ………. Contd… at P/3Apart from the usual  legal pleas non-maintainability of the suit both on facts on law, suit is barred by res-judicata in view of the earlier Title Suit no.222/2002;  the  defendant  admitted  that  the  original  plaintiff  is  her sister and further admitted that the suit land originally belonged to their father, Ratneswar Hazarika. While denying the claim of original plaintiff, the defendant also pleaded that he is the exclusive owner of the suit land and  the  plaintiff  is  trying  to  make  forged  documents.  Defendant  by preferring counterclaim prayed for declaration of his title and eviction of the plaintiff. 6. Plaintiff has filed written statement against the counter-claim by raising the plea that same is not maintainable being not filed in proper form. Plaintiff also denied the claim of defendant’s exclusive ownership over the suit land and reiterated the pleading as made in the plaint so far joint ownership over the land is concerned.7. It may be noted here that during trial in Munsiff  No. 1,  the original plaintiff, the sister of the defendant/wife of the present plaintiff expired and vide order dated 09/10/07, the present appellant/ plaintiff Shri Dipu Das, bring the husband of the original plaintiff Rumi Hazarika was substituted and he continued the proceeding.8. Upon the above pleadings, both the sides went on trial with the following issues :-1. Whether the suit is maintainable in law?2. Whether the suit is barred by the principle of res-judicata?3. Whether the plaintiff is entitled to get the decree for partition?Additional Issue:-

Whether the plaintiff is entitled to partition of the suit land?Issues on Counter-claim :-4. Whether the defendant is the absolute owner of the suit land and property?5. Whether the defendant is entitled to get the decree as prayed for in the counter-claim?
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………. Contd… at P/  4  9. It may be noted here that the above suit was once disposed vide  order  dated  10/02/2009  and  against  that  judgment,  plaintiff  has preferred  an  appeal  before  this  Court  vide  T.A.  No.  27/09  and  said judgment was set aside and the suit was remanded with a direction to frame an additional issue. Accordingly the additional issue was framed by learned trial court  and after hearing both sides, Ld. Trial Court has re-heard  the  matter  and  passed  the  impugned  judgment  and  decree  by which suit of the plaintiff was dismissed mainly on the ground that the present  plaintiff  has  not  inherited  the  suit  property  in  view  of  the provision of  Section 15 and 16 of  the Hindu Succession Act,  1956 and allowed the counter-claim for eviction of the plaintiff from suit land. 10. Against  the  above  judgment  and  decree  of  Ld.  Trial  Court plaintiff has preferred the instant appeal on the following amongst other grounds :-

a) That the Ld. Trial Court has overlooked the direction given by  

the appellate court in T.A. No. 27/09;

b) That the Ld. Trial Court has wrongly decided the issues;

c) That the Ld. Trial Court has wrongly appreciated the evidence  

on record;

d) That Ld. Trial Court has overlooked the findings of the previous  

judgment dated 10/02/09;

e) That  Ld.  Trial  Court  should  not  have  decided  all  the  issues  

afresh except the additional issue as directed by the appellate court;

f) That Ld. Trial Court has failed to hold that the suit property  

was  inherited  property  of  the  plaintiff's  wife  and  the  defendant  

through their father;

g) That in view of allowing of substitution to continue with the  

suit by the present plaintiff/appellant, the Ld. Trial Court has erred in  

law by reversing its own findings by holding that present appellant is  

not entitled to inherit the properties of his wife;

h) That the findings of the Ld. Trial Court by treating the plaintiff  

as trespasser is wrong;                                                     ………. Contd… at P/5
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i) That the Ld. Trial Court should not have re-opened the matter  

of  right  to  sue  as  no  revision  was  preferred  against  the  order  of  

substitution and as such, same will operate as res-judicata;

j) That  Ld.  Trial  Court  has  wrongly  applied  the  provision  of  

Section 15 and 16 of  Hindu Succession Act;

k) That  Ld.  Trial  Court  has  ignored  the  fact  that  the  original  

owner was an occupancy tenant and no title has been vested upon him  

and as such, there should have no inheritance of right/title by legal  

heirs;

l) That the Ld. Trial Court has ignored the fact of long possession  

of  the  present  plaintiff  since  the  date  of  his  marriage  with  Rumi  

Hazarika, the daughter of the original owner and as such, he is not an  

illegal occupier, rather he has enjoyed the property peacefully;

m) That Ld. Trial Court should have held that plaintiff is in lawful  

possession and entitled to continue his possession.  11. POINT FOR DETERMINATION :-i) Whether  the  order  of  substitution  under  Order  XXII  Rule  3 

operate as res-judicata in applying the law of inheritance u/s 15 and  

16 of Hindu Succession Act?ii) Whether the judgment and decree passed by Ld. Trial Court is  

just and proper or needs any interference in this appeal?12. I have gone through the records.  During argument hearing, Ld. Advocate for the appellant  while reiterating the grounds taken in the appeal memo has also argued that once the matter of substitution was allowed under Order 22 Rule 3 and 5 CPC, same Court cannot look back the matter under the provisions of Section 15 and 16 of Hindu Succession Act. On the other hand, Ld. Advocate for the respondent has submitted that though at the time of substitution of LR of deceased plaintiff Rumi Hazarika, there were no opportunity of detailed enquiry and/or hearing was given. However, at the time of judgment, Ld. Trial Court has rightly applied the provision of Section 15 and 16 of Hindu Succession Act and the plaintiff being not legally entitled to inherit the properties of deceased Rumi Hazarika, no relief can be granted in his favour.    ………. Contd… at P/6
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Thus Ld.  Trial  Court  has  rightly  dismissed  the  suit  and  allowed  the counter-claim on its own merit. I have considered the submissions of both the sides. Before going into the merit of appeal on facts, let me discuss the point (i) which being a question of law and has relevance on the result. 13. In respect of Point No. (i) i.e. whether allowing a substitution of  a  person  in  whose  favour  no  right  to  survived  on  the  date  of substitution, allowing such a person to continue the suit will debar the same Court from applying the law of inheritance during judgment. The facts may be narrated in brief campus. There is no dispute to the fact that in the year 2004 the suit was filed by Rumi Hazarika claiming her right of inheritence on the share over the paternal properties.  There is also no dispute  that  the  property  originally  belonged  to  Ratneswar  Hazarika, father  of  the  defendant,  plaintiff  Rumi  Hazarika  one  Devika  Hazarika. Upon death of Ratneswar Hazarika, the properties were devolved upon his one son and two daughters. One of the daughters namely Devika has expressly stated that she has no claim over the paternal properties and as such, the suit was going on between Rumi Hazarika, the daughter and Shri Babul Hazarika, the son. It may further be noted here that prior to this suit,  the Rumi Hazarika has filed another suit  being T.S.  No.  22/02 for permanent  injunction.  That  suit  was  decreed  by  granting  permanent injunction against Babul Hazarika. Thereafter the instant suit TS 392/04 was filed before Civil Judge (Senor Division). Thereafter on enhancement of pecuniary jurisdiction of Munsiff,  the suit was transferred to Munsiff Court and same was renumbered as TS 1049/2006. During pendency of the suit at evidence stage, on 03.09.2007, the present plaintiff Dipu Das has filed a petition u/o 22 R 3(i) CPC for his substitution on the ground that the plaintiff Rumi Hazarika has expired on 22.08.2007. After giving two  adjournments  for  filling  written  objection  against  the  petition  for substitution, on third date i.e. on 09.10.2007, the prayer for further time to file objection by defendant was rejected and allowed the petition for substitution of Dipu Das, husband of original plaintiff Rumi Hazarika on the ground that the petition was made by husband of deceased plaintiff. Upon passing of this order, the suit proceeded                 ………. Contd… at P/7
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and  both  sides  led  evidence.  No  challenge  was  made  against  the substitution.  However,  while  passing  the  impugned  judgment,  learned trial court in issue No. 3/additional issue has dealt with the provisions of section 15 and 16 of Hindu Succession Act, 1956 and came to conclusion that the present plaintiff  being the husband, has no right to inherit the suit property i.e. share in the paternal property of Rumi Hazarika as they have  no issue.  According to  learned advocate  for  appellant,  the  above contradictory findings by learned trial court in the same suit, i.e. one at the time of pendency and second at the time judgment cannot be allowed to sustain.  It is argued that the first finding shall operate as estopel/res-judicata on subsequent finding and hence same should be reversed. I am not impressed with the above argument of learned advocate for appellant.14. It  is  well  settled  principle  of  law  that  there  cannot  be  an estoppel against law. Order XXII Rule 5 CPC though provides enquiry at the  time of  substitution,  but  as  appeared from the  record  of  Ld.  Trial Court, no such enquiry was made as to whether right to sue survives upon the plaintiff or not. On a petition filed by the appellant/plaintiff, Ld. Trial Court has allowed the petition by rejecting the prayer to file objection. No determination was made on the aspect of right to sue survive or not in reference to section 15 and 16 of Hindu Succession Act, 1956. The order substituting  the  husband  as  plaintiff  apparently  passed  on  common presumption that on the death of wife, husband became a legal heir and the exceptions to general rule were not taken care of. Though Ld. Trial Court while deciding the petition for substitution, should have taken care of  the rights of the party who wanted to be impleaded which was not done do not debar the same court on deciding the matter of inheritance on its merit at the time of final judgment. So, the argument that Ld. Trial Court once allowing the substitution was estoped from re-appreciating the matter is not tenable and hence rejected. Now let me re-appreciate the facts and evidence on its merit issue-wise. 15. Issue No. 1 :- This  issue relates  to  maintainability  of  the suit. Ld. Trial Court has taken up the issue after deciding the issue Nos. 2 and 3 and additional issue and                                                            ………. Contd… at P/8
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held that as the plaintiff  has no interest  in the suit land,  he cannot be termed as legal representative of the original plaintiff. It is also held that right to sue in the present suit does not survive upon the death of the Rumi Hazarika and as such, present plaintiff is not entitled to inherit the suit land and the suit is not maintainable. The above finding of learned trial court needs no interference.16. While deciding this issue, Ld. Trial Court has overlooked one important aspect of law regarding the bar of jurisdiction of Civil Court in view  of  the  provision  of  Section  154(1)(d)  of  ALRR.  In  the  suit,  the plaintiff has not prayed for any declaration of right, title and interest and filed suit for perfect partition simpliciter, which is under the domain of revenue authority only. 17. In respect of Jurisdiction of Civil Court vis-a-vis section 154 ALRR,  the  three  judge  bench  of  Hon'ble  Gauhati  High  Court  in  the reported  case  of  Daultram  Lakhani  vs  State  of  Assam  [AIR  1990  Gau 17/1989 (1) GLJ 37] has laid down the law in following words:- 

“22. From what has been stated above, we would say that in a matter  
like the one at hand civil court's jurisdiction would not be barred in the  
following cases :

(1) when the order under Rule 18 is patently illegal or without  
jurisdiction;
(2) where the remedy provided by the Regulation to adjudge the  
objection raised is not sufficient;
(3) where complicated questions relating to title are involved; or
(4) where the plaintiff seeks declaration of his title over the land  
from which he is sought to be evicted.

23.  As  to  points  (3)  and (4) above,  we would like to state  that  the  
assertion of title must be genuine and not a mere pretext a bona fide  
claim of having title and not having only a husk of title.”18. From the facts of the case as narrated above, it is clear that at the  time  of  filling  of  suit,  plaintiff  has  not  sought  for  any  relief  of declaration of right, title and interest and the suit has not fallen in any of the category for which existence of jurisdiction is kept open. The instant suit for partition simpliciter is not maintainable in the Civil Court being expressly barred u/s 154(i) of ALRR. The above aspect being a legal point, learned trial  court ought to have looked into which was not done.   As such, I hold that apart from the ground shown                ………. Contd… at P/9
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for non-maintainability due to non existence of right to sue to survive, bar of civil court’s jurisdiction is another ground for non-maintainability of the suit in the present form. This issue has been answered accordingly by confirming the findings of learned trial court.19. Issue No. 2 :- This issue relates as to bar of res-judicata. In view of the findings of this Court that suit is not barred byresjudicata, while deciding the initial appeal vide T.A. No. 27/09, disposed on 19/05/10, the above issue needs no further discussion. The said finding is applicable in toto even after remand. The earlier suit was for permanent injunction and the present suit is for partition. Question of partition was not a matter in issue in the earlier suit and hence, though the earlier suit was between the same parties regarding same land, but the matter in issue are quite different. Ld. Trial Court has rightly held that the suit is not barred by res-judicata. I concur with above findings.20. Issue No. 3 & Additional Issue :- Both  the  issues  are  related  to the relief prayed for in the suit. The Ld. Trial Court has taken up this issue with the additional issue which also relates to partition of the suit land. While discussing this issue, Ld. Trial Court has dealt with the matter both on facts and law at length. It is a settled principle of law that only a person who  has  a  legal  right  over  said  landed  property  can  get  a  partition through revenue authorities. No stranger or possessor without right, title and interest cannot get or ask for partition of a landed property. In the present  suit,  as  stated  earlier,  the  suit  property  originally  belonged to Ratneswar Hazarika who left behind one son and two daughters to inherit his  properties.  There  is  no  dispute  that  Ratneswar  Hazarika  was  a occupancy  tenant  and  in  view  of  the  provision  of  Assam  Temporarily Settled  Areas  Tenancy  Act  and  as  such  his  legal  heirs  are  entitled  to inherit the property. There is no dispute that the suit was filed by Rumi Hazarika who was a legal heir of said Ratneswar Hazarika, but to the ill luck of present plaintiff, during pendency of the suit, she died issueless. At the  time  of  her  death,  she  left  behind  her  husband  to  inherit  her properties if any.                                                                     ………. Contd… at P/10
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21. Though it is a general provision of law that husband is a legal heir under the provision of Section 15 and 16 of Hindu Succession Act, but there  is  some  rider.  Section  15(1)(a)  of  Hindu  Succession  Act  though terms  the  husband as  a  legal  heir  along with  sons and daughters,  but Section  15(2)(a)  created  an embargo upon the  right  of  inheritance  by husband in absence of son/daughter. Section 15(2)(a) provides that any property  inherited  by  female  Hindu  from  her  father  or  mother  shall devolve in the absence of any son or daughter of the deceased including the children of any predeceased son or daughter not upon the other heir referred to in sub-section 1 in the order specified therein but upon the heir of father. This provision of Section 15(2)(a) thus curtails the rights of husband having no issue,  to  inherit  the  property  of  his  wife  inherited through her father. Admittedly, the suit property was inherited by Rumi Hazarika,  the  original  plaintiff  from  her  paternal  side.  On  the  date  of death, she has no issue. As such, the property will return back to other legal  heirs  of  Ratneswar  Hazarika.  In  this  case,  Babul  Hazarika,  the defendant is the legal heir of Ratneswar Hazarika. The other sister Devika Hazarika has expressly denied to have claim in the suit property. 22. As such, in view of the above legal provision and the admitted facts, without looking into the evidence relating to possession, it is clear the  present  appellant/plaintiff  Dipu  Das  has  not  inherited  anything through his wife for the properties came to her paternal side. Ld. Trial Court has rightly applied this provision of  section 15 and 16 of  Hindu Succession Act. The findings that, as the substituted plaintiff Dipu Das has no right to inherit any part of the suit property, he is also not entitled for partition of the suit land is based on proper application of law. Over and above, I have already held that the suit of partition simpliciter in a civil court is barred and on this count also plaintiff is not entitled for any relief as prayed for. I Concur with ultimate the finding on this issue. 23. I  ssues on Counter-claim :-   Both  the  issues  are  related  to ownership rights of the defendant. From the record, both pleadings and evidence, it is clear that the suit land originally belonged to Ratneswar Hazarika and on his death,                                                    ………. Contd… at P/11



Page 11 of 12                              Title Appeal No. 31/2012
same was inherited by his one son and two daughters. Upon the death of Rumi Hazarika, the daughter of Ratneswar Hazarika, her share went back to  the  other  legal  heirs  of  Ratneswar  Hazarika.  The  sole  surviving daughter of Ratneswar Hazarika categorically admitted that she has no claim  for  the  suit  property  and  thus  the  defendant  being  the  sole surviving owner of Ratneswar Hazarika, becomes absolute owner of the suit property with the rights enjoyed by Ratneswar Hazarika during his lifetime. Ld. Trial Court has rightly held that the suit property is now joint property  of  defendant  Babul  Hazarika  and  his  sister  Devika  Rani Hazarika. As Devika is not a party to the suit or counter claim, the matter of her inheritance or exclusive right of the defendant remains open for future  claim by her,  but  for  the purpose of  this  suit/counterclaim,  the defendant Babul Hazarika has the right to recover the possession from the plaintiff  who upon the death of Rumi Hazarika has lost his right to continue possession over the suit property. Ld. Trial Court has termed the said plaintiff/appellant as trespasser which could have been termed as permissive occupier so long decree was executed. As the legal owner of the suit property wants the plaintiff to be evicted from the suit land, he has the right to do so. It may be noted here that as the plaintiff has not come  up  for  declaration  of  right,  title  and  interest  either  on  adverse possession or claimed protection u/s 5 of Urban Areas Non-Agricultural Tenancy  Act,  Ld.  Trial  Court  has  not  committed  any  mistake  while deciding this  two issues  in  favour  of  the  defendant. I  concur with  the findings of learned trial court.24. In the result,  I  hold that  the appeal  is  devoid of  merit  and same deserves to be dismissed with costs which I do accordingly.   

O R D E R 25. The appeal is dismissed on contest with cost. The judgment and  decree  passed  by  Ld.  Trial  Court  on  14/02/12  in  Title  Suit  No. 1049/2006 is hereby affirmed and upheld. 26. Prepare the decree within 15 days from today accordingly.
………. Contd… at P/  12  
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27. Send down the case record of T.S. No. 1049/2006 to learned Munsiff No. 1, Kamrup, Guwahati with a copy of this judgment and decree.Given under  my hand and seal  of  this  court  on this  28th day of 

February, 2013.
 Dictated & Corrected by me,
        Civil Judge No. 3,                                                     Civil Judge No. 3,       Kamrup, Guwahati.                                               Kamrup, Guwahati.


