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IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present :     Shri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.
Monday, the 4  th   day of February, 2013.  

TITLE SUIT NO. 146/2006

Shri Satya Narayan Agarwala & Anr. .....            Plaintiffs.-vs-Smti Lilawati Agarwal & ors       ....Defendants.
This suit coming on for final hearing on 10/01/2013 in the presence of:-Mr. A.R. Medhi .....     Advocate for the plaintiff. Mr. P.B.Dasgupta ......    Advocate for defendants.
And having stood for consideration to this day,  the Court delivered the following judgment:-

J U D G M E N TThis is a suit for declaration of right,  title,  interest  and confirmation of possession valued at Rs. 2,50,000/-. 
1. The plaintiff 's  case,  in  brief,  is  that  the  suit  land originally belonged  to  Late  Hardeodas  and  Tansukhrai  Todi,  both  sons  of  Late Kaluram.  Said Hardeodas and Tansukhrai  Todi  had two other brothers namely Ramchandra Todi and Mangilal Todi. In the year 1923, the said 
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 Hardeodas and Tansukhrai Todi                                       ……… contd.. at p/2had established a firm at Khetri in the district of Kamrup, Assam having some  landed  properties  and  both  of  them  namely  Hardeodas  and Tansukhrai  Todi  became  the  owners  of  the  said  firm.  Hardeodas  died without  leaving  any  Class-I  heir.  However,  on  the  death  of  Hardeodas, Hazarimal and Mohanlal fraudulently mutated their names in the revenue records showing Hardeodas and Tansukhrai their father respectively in respect of said landed properties along with the disputed land. Thereafter some  disputes  arose  between  the  brothers  and later  on  by way  of  an arbitration  proceeding,  the  said  disputes  were  finally  resolved.  As  per Arbitration Award dated 29/11/1937, the suit land and house of the said firm at Khetri were given to Tansukhrai as absolute owner of the landed properties  of  Hardeodas and properties  of  himself  and refused to give anything  to  Hazarimal  and  Mohanlal  from said  properties.  It  was  also decided that Mohanlal and Hazarimal shall get the name of Tansukhrai inserted in the revenue records in place of their names which they have mutated. As per the said award, Mohanlal and Hazarimal have no right, title  and  interest  in  the  suit  property  and  the  plaintiffs'  predecessor Tansukhrai became the absolute owner. Since then, the legal heirs of said Tansukhrai  are  possessing  the  said  suit  land  continuously  and uninterruptedly. Theraafter Hazarimal left Khetri and became a saint by taking new name as Ananda Jyoti Anandamay Maharaj at Haridwar and lived his rest of live in Haridwar and died in the year 1996. It is further pleaded that  in  the year  1942 i.e.  during the lifetime of  Hazarimal,  he made a Trust at Lakhangarh (Rajasthan) in respect of the properties of Tansukhrai Todi who was a minor at that time and in the said Trust Deed, Hazarimal himself claimed himself to be the son of Ramchandra Todi and those documents also make it clear that Hazarimal was never the son of Hardeodas though in the revenue records, he got his name mutated by claiming himself to be the son of Hardeodas. It is also pleaded that during the lifetime of Sabitri Devi, daughter of Hazarimal and wife of the present defendant No.  1, never demanded any right over the suit  properties at Khetri, neither the other daughters of Late Hazarimal have ever claimed 
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 the properties till date.                                                                ……… contd.. at p/3Since after the death of Sabitri  Devi,  the defendant No. 1 got his name mutated in place of his deceased wife. In the year 2003, the defendants came  to  know  about  the  above  mutation  of  the  defendant  No.  1  and thereafter  they  have  filed  one  Revenue  Appeal  against  the  said  order. However, the said appeal was rejected, due to non-filing of any objection within three years from the date of granting mutation. On 25/06/06, a proceeding u/s 145/146 Cr.P.C. was initiated at the initiative of defendant No. 1 against the plaintiffs. The plaintiffs have also obstructed the attempt of  demarcation  of  the  suit  land  at  the  instance  of  defendant  No.  1  in presence of the Gaonburah. On the plea of mutation in revenue records, the defendant No. 1 is now trying to grab the suit land and hence the suit for right, title and interest, confirmation of possession injunction. 2. The  defendant  Nos.  1  to  11  has  submitted  their  written statement. Apart from the usual legal pleas of non-maintainability of the suit, no cause of action, barred by law of limitation, mis-joinder and non-joinder  of  parties,  waiver,  estoppel  and  acquiescence,  the  answering defendants denied the claim of the plaintiffs. They have denied the award of arbitration or even trust. It is pleaded that the suit land belonged to Hazarimal he possessed till death and the answering defendants being the legal heirs of possess the suit land. On the death of Hazarimal, name of Sabitri Devi, the daughter of the said Hazarimal and on her death name of the defendant  No.  1 Gobinda Prasad Harlalka,  son-in-law of  Hazarimal was inserted. It  is further pleaded that plaintiffs attempted to grab the suit  land  and forcibly  dispossessed  a  part  of  the  suit  land for  a  short period but thereafter they have voluntarily handed over the possession by executing a deed dated 13/05/1989 in favour of  the two daughters  of Hazarimal who became absolute owner/title-holder of the suit land. They also pleaded that at the time of demarcation and possession over the suit land,  the  plaintiffs  have  not  filed  any  objection,  rather  plaintiffs  have consented  by putting  their  signatures  before  the  Revenue Authorities/ Circle  Officer.  It  is  also  pleaded that  Hazarimal  is  the  sole  owner  and pattadar of the suit land and plaintiffs have no right, title and interest over 



Page 4 of 11                                    Title Suit 146/2006
 the same.                                                                         ……… contd.. at p/43. On the  above pleading of  both  sides,  on  13.11.2009 it  was shown that  issues  were framed but  the issue was not  available  in  the record  and  as  such  as  consented  by  both  the  sides,  vide  order  dated 28/09/12, this Court has framed the following issues:-1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in facts and law?

3. Whether the suit is barred by law of limitation?

4. Whether the suit is bad for non-joinder of necessary parties?

5. Whether the order dated 29/11/37 passed by the Arbitrator is  

binding one?

6. Whether the defendant No. 1 mutated his name fraudulently?

7. Whether the plaintiffs have any right, title and interest over the  

suit land?

8. Whether the plaintiffs are entitled to get any relief as prayed  

for?4. During  trial,  plaintiff  side  examined  3  witnesses.  The defendants  have  not  adduced  any  evidence  inspite  of  allowing opportunities to them to do so. It may be noted here that after framing of issues  further  opportunities  were  given  to  parties  for  evidence  but neither side adduced any further evidence. During trial defendant No. 1 and 2 expired and their legal heirs were brought on record.5. I have heard oral arguments of Ld. Advocates for both sides. Ld.  Advocate  for  the  plaintiff  has  also  submitted  a  copy  of  written argument as a synopsis of his oral argument, which has formed part of the record.  DECISION AND REASONS THEREOF :- 6. Issue No. 1:-  This issue relates to cause of action for the suit. Plaintiffs  have  filed  the  suit  for  declaration  of  right,  title  and  interest claiming themselves to be the legal heirs of Tansukhrai Todi. Defendants have denied the above submissions and claimed that the land originally belonged to Hazariml and upon his death, mutation was granted in favour of Sabitri Devi and on her death, land was mutated in the name of Gobind 
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 Prasad Harlalka as the husband of Sabitri Devi.               ……… contd.. at p/5There is also dispute regarding possession over the suit land and both the sides have claimed their  possession.  The above facts  clearly  show that there  is  a  dispute  regarding  title  and  possession.  As  such,  I  hold  that plaintiffs have cause of action to institute the suit for the reliefs claimed. This issue is answered in affirmative.7. Issue No. 2 :-  This  issue  relates  to  maintainability  of  the  suit. While  filing  their  WS,  defendants  except  one line  plea  that  suit  is  not maintainable in law and facts have failed to assert and aver as to why and on what ground suit is not maintainable. From the facts, it appears that question of title and possession is involved in this suit and Civil Court is the best forum for that part. Question of legality of mutation has also been raised  in  this  suit.  All  these  facts  show  that  the  present  suit  is maintainable in the present form. This issue is answered in affirmative. 8. Issue No. 3 :- This  issue  relates  to  bar  of  limitation.  During argument hearing, Ld. Advocate for the defendant has vehemently argued that since 1965 name of Hazarimal was in the suit patta and plaintiffs have never objected in said mutation and as such, the suit is barred by law of limitation. On the other hand, Ld. Advocate for the plaintiffs has argued that their cause of action started in the year 2003 when dispute arose regarding  the  possession  of  the  suit  land  and  in  the  year  2004  when defendants tried to demarcate the land illegally by inserting his name. I have gone through the records. From the copy of patta it appears that in the year 1965 name of Hazarimal and Mohanlal was entered in place of Tansukh  and  Hardeodas,  the  original  pattadars  as  son  of  Hardeodas. However, from the evidence on record, it appears that no occasion arose for the plaintiffs to dispute the above mutation of the said Hazarimal and Mohanlal in the suit patta and it is their case that only in the year 2003 and  2004,  developments  have  taken  place  when  Sabitri  got  her  name inserted and one Gobind Prasad Harlalka, the defendant No. 1 has tried to insert his name in the revenue records and get the suit land demarcated. Hence the question is whether the limitation will start from the date of entry  in  mutation  of  others  or  from  the  date  of  threat  on  actual  and 
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 physical possession of the legal heirs of original pattadars.   … contd.. at p/69. Hon'ble Gauhati High Court in the reported case of  Harendra Chandra Nath and Ors. Vs. Bijoy Krishna Nath and Ors. [MANU/GH/0013/ 1993/AIR 1993 GAU 52/(1993) 1 GLR 36] held as follows 

“7. Article 58 of the Indian Limitation Act prescribes time for filing a  
suit for declaration. Article 58 is quoted below: "To obtain any other  
declaration (three years) when the right to sue first accrues". The only  
question to be seen here is that when the right to sue first accrues.  
According to the District Judge, from the date of entry in the record of  
rights, the right to sue accrued. The learned District Judge, however,  
did not discuss any evidence as to when the plaintiffs came to know  
about the entry to the name of the mother of the respondents in the  
record of rights. Time, for filing a suit for declaration, under Article 58  
of the Limitation Act will run from the date when the right of sue first  
accrues. Section 34 of the Specific Relief Act provides in general terms  
that  any  person  entitled  to  any  legal  character,  or  to  any  right  to  
property, may institute a suit against any person denying, or interested  
to deny, his title to such character or right, and the Court may in its  
discretion, make therein a declaration that he is so entitled, and the  
plaintiff need not in such suit ask for any further relief. A suit can be  
instituted not only against the person denying, but even against one  
merely interested to deny.  The cause of action arises only when the  
denial occurs, or when the plaintiff apprehends that the defendant may  
actually deny. In that case, the cause of action arises only when the  
denial occurs, by a formal act, or an oral denial made to a third person  
or  a  denial  made  in  writing.  If,  however,  such  denial  is  not  
communicated to the plaintiff, when cause of action will arise in that  
case? Normally, the right to sue accrues when the right in respect of  
which the declaration is sought is denied or challenged and the person  
who seeks the declaration has knowledge about.” 10. In the  reported case of  Thakurain Chhabraj Kuer v. Ram Deo Singh and Ors. [AIR 1942 Oudh 346/MANU/OU/0106/1942], it was held that
‘so long as an adverse entry in the revenue records does not injure the  
plaintiff, he need not come to Court at all and hence a plaintiff in a suit  
for declaration that he is an under proprietor is not out of time if he  
institutes the suit within the prescribed period of the injury.’11. In the case of  Harendra Chandra Nath, Hon’ble Gauhati High Court has also relied upon the reported cases of    Mt. Bolo v. Mt. Koklan  [MANU/PR/0054/1930/AIR 1930 PC 270] , Kamat Reddy Narayan Reddy v. Kamat Reddy Narayan Reddy [AIR 1958 AP 654], Thakurain Chhabraj Kuer  v.  Ram  Deo  Singh  (supra),  Ibrahim  v.  Sharifan  [supra] and  Nath Singh v. Heet Singh [MANU/UP/ 0252/1980/AIR 1980 All 358].
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……… contd.. at p/712. From  the  above  ratio,  it  emerges  that  mere  the  date  of mutation  in  revenue  record  without  causing  any  threat/harm  to  real owner can not be a ground of starting point of limitation of a suit. In the instant case, the above ratio is squarely applicable. From the evidence on record,  it  appears  that  the  plaintiffs  claimed  continuation  of  their possession over the suit land and their title on the basis of their family understanding and arbitration award of 1937. It is also well settled that mere mutation in revenue record does not confer right, title and interest in favour of any person or even extinguishes the right, title and interest of one party. (AIR 1994 SC 227). From the facts as proved by the plaintiff side, it appears that the dispute to possession arose on 13/01/04 when the  plaintiffs  have received a  notice  of  demarcation  at  the  instance  of defendant. The instant suit was filed on 05/09/06 i.e. within 3 years of said  notice  of  demarcation.  There  is  no  other  document  to  show  that plaintiff has the knowledge of threat to their title any time prior to that date. Hence, I hold that suit is not barred by law of limitation. This issue is answered in negative. 13. Issue No. 4:- This  issue  relates  to  non-joinder  of  necessary parties. Except one line plea, the defendants in their WS have not stated regarding  the  person  who  should  have  been  joined  in  the  suit  and in whose  absence  no  effective  decree  can  be  passed.  From the  record,  it appears that the main dispute is with the defendant No. 1 to 10 only and all of them have been joined in the suit and as such, I hold that no other person required for proper adjudication of the suit effectively. This issue is answered in negative.14. Issue No. 5:- This issue relates to binding effect of arbitration award passed on 29/11/37. During evidence, plaintiffs have proved one copy  of  arbitration  award  as  Ext-1  which was  apparently  executed  on 29/11/37. From the said Ext-1, it appears that Hazarimal and Mohanlal shall  have no claim in the firm of Hardeodas and Tansukhrai  and they shall  have  to  get  the  name  of  Tansukhrai  inserted  in  all  the  pattas  in respect of  their  names by omitting their  names in the Demoria Mouza 
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 land. By the said arbitration award,                                  ……… contd.. at p/8Rs.  1,701/-  has been given to Hazarimal and Mohanlal  in cash.  During cross-examination  of  PW  1,  though  several  questions  have  been  put regarding referring the power of the arbitrators etc. but it may be noted here that at that time in India,  the law of Arbitration was not codified. Only in the year 1940, the first law of arbitration was codified and said arbitral  proceedings  more  or  less  were  worked  as  mediation  process. Findings  of  such  mediators  have  been  taken  as  binding.  Morever, defendants  have  failed  to  bring  any  material  to  prove  that  the  said arbitration award is either wrong or unreliable. 15. Apart from this, another plea of the plaintiffs is that Hazarimal got his name mutated showing him as son of Hardeodas which is apparent from the copy of patta, but from the genealogy of Late Kaluram, it appears that  Hardeodas  died  issueless  without  leaving  any  Class-I  heir  and Hazarimal was the son of Ram Chandra Todi. Said genealogy has not been denied by the defendant side.  Vide Ext-5,  plaintiff  has also proved one document of trust in which Hazarimal was shown as son of Ram Chandra Todi and said Deed of Trust remains unchallenged and unrebutted. Inspite of  specific  plea  that  Hazarimal  was  not  the  son  of  Hardeodas,  the defendants having not brought any materials to show that he was the son of Hardeodas, cannot claim right over the properties of Hardeodas. Said Ext-5  was  executed  to  maintain  the  minor  sons  of  Tansukhrai  namely Gobardhan and Ghisaram in which Hazarimal  was  a  trustee and some averments  were  made  that  on  becoming  major,  the  properties  of  said Tansukhrai  will  be  handed  over  to  the  said  sons.  Hence  granting  of mutation in the name of Hazarimal being trustee of LR of Tansukhrai, is apparently  illegal.  The  above  facts  with  unrebutted  evidence  of  the plaintiffs  on the Trust  Deed and the Arbitration Deed dated 29/11/37 holds field till date and as such, same is biding upon the legal heirs or persons claiming through said Hazarimal. 16. Issue Nos. 6 and 7:-         Issue No. 6 relates to mutation of the defendant  No.  1  and  issue  No.  7  relates  to  plaintiffs'  right,  title  and interest over the suit land. As both the issues are related on same set of 
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 evidence, they are taken up together for discussion.       ……… contd.. at p/9From the record, as proved by the plaintiffs, it appears that there is no dispute that name of Hazarimal was mutated in the suit patta and on his death name of Sabitri Devi was mutated. Upon death of Sabitri Devi, name of Gobind Prasad Harlalka was recorded in the revenue records as legal heir of Sabitri though he was not the sole legal heir of Sabitri. On the other hand,  plaintiffs  have  claimed  that  they  are  the  legal  heirs  of  Late Gobardhan Todi who was the son of Tansukhrai Todi. Ghisaram, the other son Tansukhrai died intestate and without leaving any issue as well  as Hardeodas also died intestate and without any issue. Entire property thus inherited  by  Tansukhrai  being  the  owner  of  the  firm  Hardeodas Tansukhrai. 17. As per the Arbitral  Award dated 29/11/1937,  the property was given to Talsukhrai and since then they became the owners of the said property. Hazarimal and Mohanlal though having no connection with Hardeodas, got their names illegally mutated by showing Hazarimal as the son of Hardeodas andTansukhrai. It is also pleaded and proved that since the days of said arbitration, the plaintiffs are in possession over the suit land and the legal heirs of Hazarimal never claimed any share in the suit property  on  the  strength  of  mutation  of  Hazarimal.  Even  Sabitri  Devi Narayani  Sarawgi,  both  daughters  of  Hazarimal  has  also  never  put forward any claim over the suit property on the strength of mutation of their father. It is the defendant No. 1 Gobinda Prasad Harlalka, husband of defendant Sabitri Devi, who collusively got his name mutated in the year 2002 by inserting his wife's name who already expired in the year 1989. 18. Plaintiff  side  also  claimed  that  they  have  continued  their possession  over  the  suit  land.  The  above  assertion  of  continuous possession of the plaintiffs over the suit land has been supported by the PW 2 Shri  Dhireswar Rahang and PW 3 Shri  Puwaram Basumatari.  In their  evidence,  they  have  categorically  pleaded  that  they  are  well acquainted with the facts of this case and acquainted with the suit land. Previously the suit land was possessed by the father of the plaintiff and presently the plaintiffs are in possession. They also pleaded that Gobind 
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 Harlalka has never possessed the suit land.                      ……… contd.. at p/10Neither  Sabitri  Devi  has  possession  over  the  suit  land.  In  their  cross-examination, the evidence of possession of the plaintiffs are concerned, has remained unshaken. On the contrary, though defendants have claimed their possession since 1989 but did not come forward to adduce evidence and face the cross-examination by plaintiff side. 19. Ext-'Ka', as proved by defendant during cross of PW 1 being an unregistered document creating title, has no legal value and has not created any title in favour of defendant No. 1 or 2. Said document cannot be  treated  as  a  deed of  relinquishment  of  rights  of  plaintiff.  From the admitted  facts  as  pleaded  in  the  WS  that  the  suit  property  originally belonged to Hardeodas and Tansukhrai, both sons of Kaluram and in view of the fact of arbitration award that the properties of Dimoria Mouza will be passed over to Tansukhrai; and Hazarimal shall have no right, title over the  said  part,  it  can  safely  be  held  that  the  suit  property  has  been inherited by the plaintiffs through their grand father Tansukhrai. No part of  the  same  was  ever  inherited  by  Hazarimal  after  the  said  award  of arbitration either physically or legally. 20. Mere mutation of the name of Hazarimal gave no right to the defendants  to  claim any share in the suit  property.  Defendants  though claimed  to  have  possession  but  have  not  taken  any  plea  of  adverse possession and proved the same by leading positive evidence. Defendants have  failed  to  show  their  source  of  origin  to  inherit  the  property  in contrast to the claim made by the plaintiffs. In this case, plaintiffs by their oral and documentary evidence have been able to prove the facts pleaded in  the  plaint  and  as  such,  it  can  safely  be  held  that  the  mutation  of Hazarimal as son of Hardeodas and mutation for Mohanlal Agarwal as son of  Tansukhrai  is  apparently  illegal.  Subsequent  mutation  in  place  of Hazarimal are not backed by title and as such, same has no legal force. The plaintiffs being the legal heirs of Late Gobardhan have the right, title and interest and possession over the suit land. 21. Is  sue No. 8 :-  In view of findings of issue Nos. 1 to 7, plaintiffs are entitled to get the reliefs as claimed in the suit with costs. This issue is 
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 answered accordingly.                                                           ……… contd.. at p/1122. In the result, plaintiffs' suit deserves to be decreed as prayed for, which I do accordingly.  

O R D E R23. Plaintiffs  suit  is  decreed on  contest  with  cost  with  the following reliefs :-a) Plaintiffs have right, title and interest and possession over the suit land as shown in the schedule of the plaint;b) Permanent injunction is also granted against the defendants from disturbing the possession of plaintiff over the suit land in any manner and also restrained them from claiming their right, title on the strength of mutation;c) Issue precept for correction of records of rights in the light of above judgment and decree. d) Cost of the suit.24. Prepare the decree accordingly within 15 days from today.Given under my hand and seal of this Court on this the  4th day of 

February, 2013.
          Civil Judge No. 3,        Kamrup, Guwahati.Dictated and corrected by me, 

      Civil Judge No. 3,    Kamrup, Guwahati.


