
Assam Schedule VII, Form No. 133Form No. (J) 3HEADING OF JUDGMENT IN APPEAL
District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Monday, the 28  th   Day of January, 2013.  

Title Appeal No.    6/2011  

Md. Bakkar Ali & Ors ……..……..              Appellants/Plaintiffs.                                          -Versus-Shri Maladhar Sonowal & Ors.......... Respondents/Defendants.
This  appeal  coming  on  for  final  hearing  on  03.01.2013 in  the presence of –Mr. B.K. Sarma                 ……              Advocate/Pleader for Appellants.Mr. B. Islam …..       Advocate for the Respondents No. 1 and 2.Mr. D.K.Borah ….    Advocate for the Prof. Respondent. No. 11 to 15.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal  under Section 96  r/w Order 41 of the CPC has been  preferred  by  the  Plaintiffs/Appellants  against  the  judgment  and 



Page 2 of 10                              Title Appeal No. 6/2011
decree  dated  23/11/2010  passed  by  learned  Munsiff  No.  2,  Kamrup, Guwahati in Title Suit No. 622/06.                             ………. Contd.. at P/22. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent and proforma defendants. Case record of Title Suit No.  622/2006  was  called  for.  Respondent  No.  1  and  2  and  Proforma Respondents  No.  11,  12,  13 & 15 has appeared through their  engaged Advocate  and  contested  the  appeal.  The  respondent  No.  3  and  other proforma respondents did not contest the appeal.3. I  have  heard  learned  advocates  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 622/2006. 4. The  facts  leading  to  TS  622/2006,  in  brief,  are  that  the predecessor-in-interest of the plaintiffs Late Azad Ali and his brother Late Kala Mia inherited the Schedule-A land from their father Azim Ali. Later Azim Ali got the Schedule-A land in his favour in lieu of his share in patta No. 8. During the lifetime of Azim Ali, he mortgaged 1 Bigha of land out of Schedule-A to one Soncha Sheikh and later on said mortgage of redeemed by Azad Ali and Kala Mia and they cultivated the Schedule-A land. After the  death  of  Azad  Ali  and  Kala  Mia,  plaintiffs  were  possessing  the Schedule-A land. On 15/01/04, the plaintiffs got information that some persons were filling earth on some portion of Schedule-A land. On receipt of information, plaintiff Nos. 2 and 3 rushed to the spot and found that defendant  Nos.  1  and  2  by  engaging  labourers  were  filing  earth.  The plaintiff  Nos.  2  and  3  protested  but  defendants  told  them  that  they purchased the land from defendant No. 3.  Thereafter Defendant Nos.  1 and  2  raised  boundary  fencing  and  dispossessed  the  plaintiffs  from Schedule-B  land  measuring  ½  Bigha.  Finding  no  other  alternative, plaintiffs filed the suit for declaration of their right, title and interest and recovery of possession of B schedule land and for permanent injunction after eviction of the defendants. 5. In spite of due service of summons, the defendant No. 1 to 3 or the proforma defendant except the proforma defendant Nos. 11, 12, 13 and 15 did not contest the suit and accordingly suit proceeded exparte against them. Proforma defendant Nos. 11, 12, 13 and 15 appeared and 
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contested the suit  by filing written statement.  Apart from taking usual legal pleas no cause of action for the suit,                           ………. Contd.. at P/3non  maintainability  of  the  suit,  under  valuation;  also denied  the averments made in the plaint. The answering proforma defendants stated that out of land measuring 2 Bighas covered by Dag No. 1012 of K.P. Patta No.  223 (schedule  A  land),  1  Bigha  belonged  to  Late  Tithi  Shekh,  the predecessor-in-interest  of  the  plaintiffs  and  1  Bigha  belonged  to  Late Botha Sheikh, their predecessor-in-interest. Tithi Sheikh had three sons namely  Azim Sheikh,  Bhobal  Sheikh and Naser  Sheikh who mortgaged their share of 1 Bigha of land out of Schedule-A to one Soncha Sheikh. Subsequently  Azim sheikh and Soncha Sheikh came into an agreement and their names were jointly mutated. The remaining 1 Bigha land was mutated in the names of Samir Sheikh and Jamir sheikh, who are the sons of Botha Sheikh. The answering defendants admitted that plaintiffs have mortgaged their 1 Bigha of land out of Schedule-A land and the remaining 1  Bigha  belongs  to  them  and it  is  in  their  possession.  The  answering defendants prayed for dismissal of the suit with cost.6. On the above pleadings, the contesting parties went on trial with the following issues :-1. Whether the suit is maintainable in its present form?2. Whether there is cause of action for the suit?3. Whether  the  plaintiff  has  right,  title  and interest  over  the suit  

land of “B” schedule?

4. Whether the plaintiff is entitled to the reliefs claimed in the suit?7. During trial,  both sides adduced evidence and after hearing the arguments of Ld. Advocate for the plaintiffs and contesting proforma defendant Nos. 11, 12, 13 and 15, Ld. Trial Court was pleased to dismiss the suit by holding that the plaintiffs have failed to prove the title over the suit land and also that there is no cause of action for the suit.8. Against  the  impugned  judgment  and  decree,  the  plaintiffs have  preferred  the  instant  appeal  on  the  following  amongst  other grounds :-
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a) That Ld. Trial Court has misread the averments and pleadings  

and wrongly appreciated the evidence on record and arrived at a  

perverse findings;                                                      ………. Contd.. at P/4

b) That  Ld.  Trial  Court  has  failed  to  consider  the  oral  and  

documentary evidence in proper perspective;

c) That  Ld.  Trial  Court  has  failed  to  consider  the  copy  of  

Jamabandi and Chitha as well as mutation order as available in the  

case record vide Ext-1, 2 and 3;

d) That Ld.  Trial  Court  has  failed to  consider  the fact  that  the  

principal defendant did not contest the suit and virtually there was  

no claim against the proforma defendant;

e) That the Ld. Trial Court has failed to consider the fact that the  

defendants in their evidence has supported the case of the plaintiffs  

by admitting the fact of illegal dispossession by the main defendants. 

POINT FOR DETERMINATION :- 9. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs any interference in this appeal.10. During  the  course  of  appeal  hearing,  Ld.  Advocate  for  the appellants while reiterating the grounds taken in the memo of appeal and to substantiate  his argument that  the findings of  the Ld.  Trial  Court is perverse,  has  also  drawn  my  attention  on  various  parts  of  oral  and documentary  evidence.  On  the  other  hand,  Ld.  Advocate  for  the respondent No. 1 and 2 s well as Ld. Advocate for proforma respondent Nos.  11,  12,  13 and 15 while supporting the judgment of  the Ld.  Trial Court has argued that  no case was made out  against the defendant or proforma defendants and Ld. Trial Court has rightly passed the decree by dismissing the case of the plaintiffs. 11. I have gone through the materials on record and in view of disputes regarding  facts  as  well  as  application  of  law,  let  me  re-appreciate  the evidence issue-wise.12. Issue No. 1 :- This  issue relates  to  maintainability  of  the suit. Ld. Trial Court by relying upon the reported case of AIR 1971 A&N 143 [Dr. D.M. Lahiri Vs. Rajendra Nath] has correctly held that as there is no 
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specific averments under what circumstances of facts and law, the suit is not  maintainable,  the pleadings of  non-maintainability  is  vague and as such, for absence of specific averments,                              ………. Contd.. at P/5suit appears to be maintainable. From the facts narrated above, it appears that the plaintiffs  have filed the suit for declaration of their right,  title, interest over Schedule-B land and also for recovery of possession alleging that the defendant Nos. 1 and 2 have forcibly dispossessed the suit land on the plea of purchase. Said defendants  did not contest the suit or put any evidence of rebuttal. As the title and possession of the plaintiff is in dispute, I am also of the opinion that the suit is maintainable in its present form. I concur with the findings of the Ld. Trial Court. 13. Issue No. 2 :-  This issue relates to cause of action for the suit. While  deciding  this  issue,  Ld.  Trial  Court  though  held  that  plaintiffs narrated  a  bundle  of  facts  but  failed  to  establish  that  they  have  the absolute  right  over the Schedule-A land and as such,  plaintiffs  are not entitled to get relief.  So, the plaintiffs have failed to prove the cause of action for the suit. During argument, this finding of trial court has been severely criticized by the Ld. Advocate for the appellant by stating that the  ingredients  necessary  for  maintaining  a  suit  and  ingredients necessary for getting a decree are quite different. It is also argued that the issue as framed is on the basis plea taken by proforma defendants in w/s and in the plaint no relief was claimed against proforma defendants. It is also argued that the defendants against whom reliefs were claimed have not contested the suit by filling written statement. The plea of cause of action as taken in the initial paragraphs of written statement by proforma defendant is only meant for maintaining the suit and law on this aspect is well settled that cause of action is nothing but bundle of facts, upon proof of which plaintiff  will be entitled to get a decree. This plea of cause of action has no relation with final  outcome of  the suit  and learned trial court has went wrong in holding that there was no cause of action for the suit. Ld. Advocate for the appellant has also pointed out that though the plaintiffs  have pleaded about  their  absolute  title  over  Schedule-A land measuring 2 Bighas, but they have prayed for relief of declaration of their 
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title  over  the  Schedule-B  land  measuring  ½  Bigha;  claiming  that  the defendant Nos. 1 and 2 have illegally dispossessed the plaintiffs. It is also pointed out that the                                                              ………. Contd.. at P/6proforma  defendant  Nos.  11,  12,  13  and  15  by  filing  their  written statement  have  challenged  the  fact  of  exclusive  title  of  2  Bighas  but admitted that plaintiffs have title over 1 Bigha of land and the defendants have inherited another 1 Bigha of the suit patta. There was no denial on the  part  of  the  contesting  proforma  defendants  regarding  forcible possession of defendant Nos. 1 and 2 and construction of a house over the suit land. The main relief sought is against the defendant Nos.  1 and 2 who  have not  challenged the  said  facts  and the  contesting  defendants have  not  also  denied  these  facts,  rather  supported  the  case  of  the plaintiffs to a limited extent of possession by defendant No. 1 and 2. From the  materials  on  record,  particularly  on  bare  reading  of  pleadings  as narrated in initial  paragraphs,  I  find force in the submission of the Ld. Advocate for the appellants on this aspect. From the pleadings, it is clear that there are some disputes which need judicial determination by the Court. Merely failing to prove title, as held by learned trial court, cannot be a ground for holding regarding absence of cause of action.  Cause of action is nothing but a bundle of facts. Getting a decree is quite different and bigger aspect than necessity of the cause of action for maintaining a suit. Once a plaint is admitted for hearing and taken upto judgment stage, normally it should be presumed that there is a cause of action to maintain the suit. The findings of Ld. Trial Court on this issue appears to be against the established principles of law and as such, same needs interference; which I do accordingly. The findings on this issue are hereby set aside and reversed. I hold that plaintiffs have been able to prove existence of cause of action to institute the suit. The issue is answered in affirmative. 14. Issue No. 3 :- This  issue  relates  to  plaintiffs'  right,  title  and interest over the “B” schedule land. On reading of the plaint and the WS submitted  by  the  contesting  proforma  defendants,  it  appears  that  the plaintiffs  have  not  claimed  their  exclusive  title  over  Schedule-A  land measuring 2 Bighas. However, proforma defendants have claimed that the 
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suit  land originally belonged to Botha Sheikh and Tithi Sheikh and the names of their legal heirs have been mutated in the revenue records and as such, the legal heirs of                                                    ………. Contd.. at P/7Botha Sheikh and Tithi Sheikh are entitled for 1 Bigha each. In the WS, the proforma defendants have admitted the fact that plaintiffs have title over 1  Bigha  of  land  in  the  said  Schedule-A  and  they  have  title  over  the remaining 1 Bigha of land. Interestingly, in this suit, though plaintiffs have asserted those facts but claimed for declaration of title over ½ Bighas of land as shown in Schedule-B which is a part of Schedule-A land. So, from the  admission  of  the  proforma  defendants,  it  can  be  relied  upon  that plaintiffs  have title over 1 Bigha of land of which ½ Bigha is a part as shown in Schedule-B. While discussing this issue, Ld. Trial Court has held that plaintiffs have failed to prove any document but on going through the records  of  Trial  Court,  it  appears  that  during  evidence  plaintiffs  have proved copy of draft Chitha of the suit land measuring 2 Bighas as Ext-1, copy of draft Jamabandi as Ext-2 and the mutation order dated 30/05/05 as Ext-3 and revenue payment receipt as Ext-5. On going through the Ext-1 and Ext-2, it appears that the suit patta No. 223 containing old Dag No. 1012 and new Dag No. 2335 contains 2 Bighas of land and was originally recorded in the name of legal heirs of Botha Sheikh and Tithi Sheikh. So, apparently from these documents, it is clear that plaintiffs being the legal heirs of Botha Sheikh are at least owners of 1 Bigha of land, the fact which has been admitted by the contesting proforma defendants. As to whether the plaintiffs are exclusive owners of 2 Bighas by excluding the rights of proforma defendants i.e. legal heirs of Botha Sheikh is not an issue in thus suit. I refrain myself from discussing the evidence on this aspect. It may be noted here that during cross-examination of the witnesses, both sides led  some  evidence  on  the  exclusive  ownership/part  ownership  of  the Schedule-A  land.  For  the  purpose  of  this  suit,  those  facts  are  totally irrelevant; as identity of the suit land is not in dispute. During argument on  appeal,  plaintiff  side  has  tried  to  impress  upon  the  court  that  the original patta No. 11 was divided into 8 (eight) pattas and out of which the legal heirs of Botha Sheikh inherited the land of 4 (four) pattas and 



Page 8 of 10                              Title Appeal No. 6/2011
legal heirs of Tithi Sheikh inherited the land of other 4 (four) pattas. It is also indirectly admitted by DWs that the suit patta No. 223 has fallen in the share of legal heirs of Tithi Sheikh,                                ………. Contd.. at P/8but as no such declaration has been sought for those parts, I am not going to discuss that part of evidence and simply try to remain confined on the ownership of the Schedule-B land measuring ½ Bigha. 15. From the cross-examination of DWs 1 and 2, it appears that the suit land measuring ½ Bigha was originally possessed by the plaintiffs and somewhere in the year 2003, the defendant Nos. 1 and 2 have started construction  of  their  house  and  on  the  date  of  filing  of  this  suit,  said defendant Nos.  1 and 2 are in possession of  the suit land.  This part of admission on the part of the DWs 1 and 2 clearly supports the case of the plaintiffs. In the WS even, the proforma defendants have not denied the contents of paragraph of plaint vide paragraph 2 to 5 which contains the allegations  against  the  defendant  Nos.  1  to  3.  Ld.  Trial  Court  has  not considered  this  fact  while  discussing  this  issue  and  ignored  the  non denials on main pleadings.  Non-denial of a plea amounts to admission. For the facts which were not denied may be treated as admissions and normally no further proof is required. The party who is going to suffer i.e. defendant Nos. 1 and 2, inspite of getting summons of this case, have not choosen to contest the suit by filing any WS. Though they have appeared in appeal, but failed to bring any material showing their lawful claim over the B schedule land or even to show any material to disprove the claim of existence of title in favour of plaintiff. DWs though stated that they have heard the matter of purchase of the suit land by the defendant Nos. 1 and 2 but at the same time, they have admitted the fact that they have not seen the sale deed. It is the case of the plaintiffs that they have never sold any  land to  defendants.  So  far  keeping  the  land in  mortgage  with  the predecessor of the defendant No. 3 is concerned, from the Exts-1 and 2, it appears that the said mortgage was redeemed and a note was made in the Jamabandi. From the evidence of DWs, it also appears that on the north of the suit land, the plaintiffs have another ½ Bigha of land. 
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16. So, the argument of Ld. Advocate for the proforma defendant that by filing this suit, plaintiffs are now trying to dispossess the proforma defendants is baseless. Boundary of the suit land is clear. The suit land is specifically identifiable.                                                     ………. Contd.. at P/9In the WS as filed by the proforma defendants, they have not given any specific boundary of their 1 Bigha of land as claimed to have been under their possession or even have not claimed that this suit land (b Schedule) is under their possession. As stated earlier, the defendants admitted that the  suit  land  is  under  possession  of  the  defendant  Nos.  1  and  2.  The plaintiffs  while  adducing  evidence  as  PW  1  has  proved  the  facts  as pleaded in the plaint  and nothing came out from cross-examination to disbelieve the story of the plaint so far forcible eviction by defendant Nos. 1 and 2 is concerned. From the above facts, it is clear that Ld. Trial Court has committed error while discussing the facts in issue and wrongly held that plaintiffs  have failed to prove their title over Schedule-B land and thus  findings  are  not  tenable.  Ld.  Trial  Court  ought  to  have  held  that plaintiffs are the owners of Schedule-B land and are entitled for recovery of  vacant  possession  by evicting  the  defendant  Nos.  1  and 2  from the Schedule-B land. 17. It may be made clear that intentionally I have kept open the dispute of exclusive title over Schedule-A land and have not opined any opinion on that part as same is not necessary in this suit. Considering all above, the findings of Ld. Trial Court needs to be set aside and reversed, which I do accordingly. The issue is answered in affirmative.     18. Issue No. 4 :-   This issue relates to reliefs. In view of my findings of  Issue  Nos.  1,  2  and  3,  the  findings  of  Ld.  Trial  Court  needs  to  be reversed so far relief is concerned. Plaintiffs are entitled for the reliefs as prayed in the suit  including the relief of declaration of title and recovery of possession. However, considering the facts, parties are directed to bear their own costs during original suit as well as in appeal.19. In  the  result,  appeal  is  allowed  on  contest  without  cost. Judgment and decree passed by Ld. Trial Court on 23/11/10 in Title Suit 
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No. 622/2006 is set aside and reversed. Suit of the plaintiff  is decreed with the reliefs granted herein after.

                             ………. Contd.. at P/10

O R D E R20. Appeal  is  allowed  on  contest  without  cost.  Judgment  and decree passed by Ld. Trial Court on 23/11/10 in Title Suit No. 622/2006 is set aside and reversed. Plaintiffs' suit is decreed on contest without cost with the following reliefs:-
a) Plaintiffs have right, title and interest over the Schedule-B land  

of the plaint. 

b) Plaintiffs  are  entitled  for  recovery  of  khas  possession  of  B  

schedule  land by evicting  the defendant Nos.  1  and 2  or  any other  

person claiming through them and also by dismantling/demolishing  

the structures standing over the suit land if so required. 21. Prepare the decree within 15 days from today accordingly.22. Send down the case record of T.S. No. 622/2006 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment and decree.Given under  my hand and seal  of  this  court  on this  28th day of 

January, 2013.
Dictated & Corrected by me.
      Civil Judge No. 3,                                                    Civil Judge No. 3,    Kamrup, Guwahati.                                               Kamrup, Guwahati.


