
Assam Schedule VII, Form No. 133Form No. (J) 3HEADING OF JUDGMENT IN APPEAL
District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Tues  day, the 22  nd   Day of January, 2013.  

Title Appeal No. 92/2011

Smt. Ranu Bharali       ……..……..        Appellant/Defendant                                 -Versus-Smt. Beauty Bharali    ..........              Respondent/plaintiff.
This appeal coming on for final hearing on 02.01.2013 in the presence of –Mr. B.C. Talukdar                          Advocate/Pleader for Appellant.None appeared           ………         for the Respondent.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal  under Section 96  r/w Order 41 of the CPC has been preferred by the plaintiff/appellant against the judgment and decree dated 03.09.2011 passed by learned Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 267/09.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendant/respondent  and  case  record  of  Title  Suit  No.  267/09  was 
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called for. In spite of deposed that service of notice, respondent has not contested the appeal and same proceeded exparte.        …….. Contd.. at P/ 23. I  have heard  learned  advocates  for  appellant/plaintiff  only and gone through the appeal memo and the case record of Title Suit No. 267/2009. 4. The facts leading to TS 267/2009, in brief, are that the plaintiff is the wife of Late Keshab Bharali and has two daughters and three sons. The defendant is the wife of her son Late Jayanta Bharali. It is pleaded that during  the  lifetime  of  her  husband,  a  family  settlement  was  made whereby Late Keshab Bharali allowed his son Jayanta Bharali to enjoy 1 Katha 5 Lechas of land out of 5 Kathas of land covered by Dag No. 32 of Village Kahilipara under Beltola Mouza and the remaining portion of the land  was  handed  over  to  the  plaintiff.  It  is  further  pleaded  that  Late Keshab Bharali executed a Will in favour of the plaintiff in respect of the plot  of  land measuring  4 Kathas  with an Assam type house in Village Kahilipara,  Rupnagar  under  Mouza  Beltola,  another  plot  of  land measuring 1 Katha 12 ½ Lechas of Patta No. 20, Dag No. 639 in Silpukhuri under Ulubari Mouza, another plot of land measuring 5 Bighas out of 15 Bighas 2 Lechas covered by K.P. Patta No. 17 of Village Isahdghuria under Mouza  Pub  Kamrup.  According  to  the  plaintiff,  after  the  death  of  her husband, she had applied for transfer of the electricity connection at the suit  land in her name but she was resisted by the defendant who has illegally  occupied  1  Katha 5  Lechas  of  land covered by Dag No.  32 at Village Kahilipara (Rupnagar), Guwahati under Beltola Mouza while the plaintiff's husband was suffering from old age ailment. The plaintiff also pleaded  that  the  defendant,  after  the  death  of  her  husband  Jayanta Bharali regularly disturbed the plaintiff  and her deceased husband and illegally trespassed into 1 Katha 5 Lechas of land. The remaining part of the  schedule  land  measuring  2  Kathas  15  Lechas  is  under  exclusive possession  of  the  plaintiff.  With  the  above  pleadings  the  plaintiff  has prayed for declaration of her possessory right over the suit land and for recovery of possession by evicting the defendant from the suit land.
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5. The  defendant  contested  the  suit  at  trial  stage  by  filing written statement.  Apart from the usual  legal  pleas i.e.  that suit  is not maintainable, no cause of action for the suit,                  …….. Contd.. at P/ 3the  suit  is  under-valued  denied  the  pleadings  of  family  settlement involving  her  husband  Late  Jayanta  Bharali  and  that  she  has  illegally occupied the land of the plaintiff. Defendant pleaded that she is occupying Govt.  Land having GMC holding No.  G-202 of  Ward No.  23 situated  at Rupnagar and has been regularly paying municipal taxes. The land under his  possession  was  originally  occupied  by  Purabi  Bharali,  the  step mother-in-law of the defendant. Thus, the defendant prayed for dismissal of the suit with cost. 6. During trial, both the sides went on trial with the following issues :-

1. Whether the suit is maintainable?2. Whether there is any cause of action for the suit?3. Whether the suit is undervalued ?4. Whether the plaintiff has possessory right over the schedule 

land?5. Whether the husband of the plaintiff executed a Will prior to 

his death?6. Whether the plaintiff is entitled to the decree as prayed for?7. To what relief(s) the parties are entitled under the law and 

equity?7. During  trial,  plaintiff  examined  2(two)  witnesses  and  the defendant  side  though  submitted  affidavit  for  two  witnesses,  but  only produced the defendant (DW 1) for cross-examination and the evidence of DW 2 stood expunged. Both the sides also produced some documents. After hearing the arguments of Ld. Counsel for both sides, and on going through the records and evidence,  Ld.  Trial  Court has been pleased to dismiss the suit of the plaintiff with cost. 8. Against  the  above  decree  of  dismissal,  the  plaintiff  has preferred the instant appeal on the following amongst other grounds :-
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a) That the Ld. Court has failed to consider the evidence in proper  

perspective particularly the fact that judicial possession of the plaintiff  

on the strength of inheritance from her husband;

…….. Contd.. at P/   4  

b) That Ld.  Trial Court has failed to consider the fact of  better  

possession  and  title  of  the  plaintiff  over  the  suit  land  than  the  

defendant;

c) That the suit land being a Govt. land, Ld. Trial Court has failed  

to  consider  that  the identity  of  the  suit  land can be ascertained by  

boundaries;

d) That Ld. Trial Court has wrongly held that the plaintiff failed to  

prove that the Will dated 22/06/06 is the last will;

e) That the Ld. Trial Court has committed material irregularity  

and  error  of  law  in  not  giving  opportunity  to  adduce  additional  

evidence while re-framing the issue No. 4 at judgment stage;

f) That Ld.  Trial  Court  has  failed to  consider  that plaintiff  has  

claimed the decree of possessory right over a lesser quantity of land;

g) That Ld.  Trial Court has illegally shifted the burden of proof  

upon the plaintiff against the plea of the defendant that the suit land  

was  originally  gifted  to  the  husband  of  the  defendant  by  one  Smt.  

Purabi Bharali. 9. POINT FOR DETERMINATION:-

i) Whether the judgment and decree passed by Ld. Trial Court is  

just and proper and needs any interference in this appeal.10. During  argument  hearing,  Ld.  Advocate  Mr.  B.C.  Talukdar while  reiterating the grounds taken in the appeal memo submitted that it is a fit case for remand of the suit for fresh adjudication by citing that at judgment  stage,  issues  have  been  re-casted  without  giving  any opportunity and also by submitting that from the evidence, it is apparent that suit land being a Govt. land, State of Assam was not made a party. 11. I  have  considered  the  submissions  and  gone  through  the record. Let me re-appreciate the evidence on record issue-wise.
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12. Issue No. 1:-     This  issue relates  to  maintainability  of  the suit. While  discussing  the  issue,  the  Ld.  Trial  Court  has  opined  that  as  no reasons were cited in support of the above plea taken by the defendant, the  Civil  Suit  is  maintainable  in  present  form  and  held  the  issue  in affirmative.                                                                       …….. Contd.. at P/ 5However, on going through the plaint, I have reasons to disagree with the findings of the LD. Trial Court. It may be noted here that plaintiff has filed the suit for claiming her possessory right over a plot of land measuring 3 Kathas 10 Lechas covered by Dag No. 32 at Village Kahilipara, Rupnagar under Beltola Mouza and the boundary was shown by giving the land of the plaintiff  on all the four sides without disclosing other boundary men for the entire suit land. The boundary shown in the plaint is as follows:- in the north – allotted house of the defendant, on the south – portion of the house of the plaintiff, on the east – vacant land of the plaintiff and on the west – boundary wall of the plaintiff's land. In the schedule, no mention has been made regarding other persons on the four sides or even at least on the three sides of the suit land. No patta number was given. On going through the plaint, it appears that it is a loosely drafted plaint having lots of contradictions and ambiguities. At paragraph 4 plaintiff has mentioned of  gifting of land at Bamuni Maidan and also at paragraph 5 regarding entering  into an agreement for the same plot  of  land with one Piyush Agarwalla  for  development  and  construction  of  multi-storied  building. Those were totally irrelevant with the present suit.  At the later part of paragraph 5, it is pleaded that plaintiff verbally agreed that the husband of the defendant Late Jayanta Das to enjoy 1 Katha 5 Lechas of land out of 5 Kathas covered by Dag No. 32 of Village No. 2 Kahilipara under Mouza Beltola  and remaining portion was  handed over to  plaintiff.  So,  if  this pleading if  relied upon;  then out  of  5 Kathas  the  plaintiff  should have remained in title/possession over in 3 Kathas 15 Lechas. At paragraph 6, the plaintiff also mentioned of execution of a Will in which a plot of land measuring 4 Kathas and an Assam type house situated over the said land at Kahilipara,  Rupnagar was mentioned and another plot at  Silpukhuri and  5  Bighas  of  land  at  village  Ishadeghuria  was  bequeathed  to  the 
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plaintiff. In the Will, there is no mention that the suit land is a part and parcel  of  the  said  will.  At  paragraph  9  of  the  plaint,  the  plaintiff  has mentioned regarding peaceful possession of the defendant over 1 Katha 5 Lechas of land of her share allotted to her by her deceased husband and on the next line, it is also alleged that                             …….. Contd.. at P/ 6defendant has illegally occupied 1 Katha 5 Lechas of land of the plaintiff by depriving the plaintiff. At paragraph 10, it was pleaded that plaintiff is the absolute owner of 2 Kathas 5 Lechas of land and in the next line, it is pleaded  that  however  the  forceful  illegal  occupation  over  1  Katha  5 Lechas of land of the plaintiff have casted a cloud over the right of the plaintiff and as such, she prayed for a decree of her possessory title over the land measuring 2 Kathas 15 Lechas. But in fact, in the schedule she has given the quantum at 3 Kathas 10 Lechas. From the entire reading of the plaint, it cannot be ascertained whether the total quantum of suit land is really 5 Kathas or 4 Kathas or 3 Kathas 10 Lechas. It cannot even be identified  by  its  four  boundaries  as  argued  by  learned  advocate  for appellant. The description of the suit land is totally vague unidentifiable. Apart  from  the  decree  for  possessory  right,  plaintiff  has  claimed  for recovery  of  possession  of  1  Katha  5  Lechas  by  removing  the  house constructed thereon, but no separate boundary or dag and patta has been given for proper identification of the land. Order VII, Rule 3 CPC mandates for giving specific identity of immovable property. The above ambiguity as noted above, also remains in the evidence of the plaintiffs’ witnesses and it cannot be cleared as to under what part the plaintiff wants to get the declaration of her possessory right and upon what part she wants to get recovery of possession. The suit even cannot be treated as suit u/s 6 of  Specific  Relief  Act.  In  view  of  such  ambiguity  in  the  plaint,  no efficacious relief can be granted. 13. Apart from above ambiguities, during evidence it has come to the light that the suit land is Govt. khas land. State of Assam has not been made a party in this suit. Without State of Assam, no efficacious relief can be granted to any party. So, from the above, it is clear that even without any objection from the defendant, the plaint on its own failed to show any 
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reason regarding its maintainability for granting any efficacious relief. So, I hold that suit is not maintainable in view of the ambiguities in the plaint, as no efficacious decree can be passed on the bare reading of the plaint. This issue is answered in negative.  The findings of the trial court thus needs to be reversed, which I do accordingly.              …….. Contd.. at P/ 714. Issue No. 2 :-   This issue relates to cause of action for the suit. The plaintiff while filing the suit has shown the cause of action to have accrued on 24/04/09. But from the whole reading of  the plaint,  not a single  occurrence  was  shown  to  have  accrued  on  24/04/09  and  in paragraph 8 of the plaint, the 5th line read the plaintiff was shocked in 2009 (without  giving  date  and month)  when  she  was  performing  the annual shradha of her husband at her Rupnagar residence. Thereafter at paragraph 10 though plaintiff has pleaded that she was absolute owner of 2  Kathas  5  Lechas  of  land  and  however  for  the  forceful  and  illegal occupation of  the defendant over 1 Katha 5 Lechas of  land has casted cloud of her right and hence she has prayed for a decree. But in the plaint, nowhere she has stated when the dispossession was made i.e. when the defendant has taken the forceful possession over 1 Katha 5 Lechas of land as  alleged  and  in  what  manner.  Though  there  are  pleadings  of  some disputes but specifically nothing has been pleaded with specific dates to consider the starting date of limitation or even starting date of accrual of cause of action. The law is well settled that cause of action is nothing but a bundle of facts. But for maintaining a suit, plaintiff must have to plead something  regarding  a  specific  date  of  either  denial  of  the  title  or intrusion over her right.  In  the plaint,  though several  allegations  have been leveled against  the defendant  but  no specific  date was given for such alleged occurrences which has given cause of action to the plaintiff for filing the suit. The plaint as a whole even did not disclose any cause of action. Ld. Trial Court has not considered the above fact and accordingly I hold that the plaint does not disclose any cause of action. The findings of the trial court thus needs to be reversed, which I do accordingly.15. Issue No. 3 :- This issue relates to valuation of the suit. Plaintiff has valued the suit at Rs. 1,000/-. Though she has prayed for declaration 
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of her possessory right and recovery of possession over a part of the suit land with  Assam type house.  Apparently,  she  has  not  put  the  market value. The defendant though has taken the plea but as defendant failed to provide any probable market value, Ld. Trial Court has rightly held that there is no material before the Court to                           …….. Contd.. at P/ 8determine the market value and as such, accepted the value put by the plaintiff  and  answered  the  issue  in  negative.  For  the  same  reason,  I concur with the findings. 16. Issue No. 4 :-   At  the  time  of  writting  judgment,  the  Ld.  Trial Court has re-casted the Issue No. 4 and framed the issue as to whether the  plaintiff  has  possessory  right  over  the  schedule  land.  On  going through the record, it appears that original issue was framed regarding gift of land at Bamunimaidan which has no relevance with the present suit. It may be noted here that both the parties have gone on trial with full  knowledge of each other's  case.  Though the issue was re-casted at judgment stage,  but the same is related to the reliefs and hence,  non-giving any additional chance to adduce further evidence, as argued by the Ld.  Advocate  for  the  appellant,  has  not  caused  any  prejudice  because parties have led their evidence to show their rights and possession over the  suit  land  and  Ld.  Trial  Court  has  taken  into  consideration  of  the materials on record. Hence on this point, submission of remanding the suit for fresh adjudication is rejected and I proceed to decide the material on record.17. While discussing the Issue No.1, I have already detailed the ambiguities  in  the  plaint  regarding  the  identity  of  the  suit  land.  Said ambiguity continued in the evidence of the plaintiff, because, the affidavit of evidence of PWs 1 and 2 is nothing but re-production of the pleadings in plaint. Though plaintiff has claimed her possessory right over the suit land which according to her is 3 Kathas 10 Lechas but at various parts of the plaint, at one time, she has claimed the total land as 5 Katha and at some  part,  she  has  claimed  it  as  4  Kathas.  At  one  part  of  the  plaint, particularly  at  paragraph  10,  she  claimed  herself  to  be  the  absolute owner  of  2  Kathas  5  Lechas  of  land.  At  paragraph  9,  she  specifically 
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admitted  that  she  has  no  objection  if  the  said  defendant  peacefully possess 1 Katha 5 Lechas of her share allotted to her by her deceased husband. At another part, i.e. at past part of paragraph 5, she pleaded that her husband verbally agreed/allowed the husband of  the defendant to enjoy 1 Katha 5 Lechas of land                                             …….. Contd.. at P/ 9out of 5 Kathas of land of Dag No. 32. It is the claim of the plaintiff that her husband by executing a Will has given all his land to her and thus if the pleadings of plaint is taken at par then, it reveals that the husband of the  plaintiff  allowed  his  son,  late  Jayanta  Das,  the  husband  of  the defendant to enjoy 1 Katha 5 Lechas of land and again the plaintiff has no objection in peaceful possession of the defendant over 1 Katha 5 Lechas of  land of  her  share.  But  the  plaintiff  on  other  tune  again  alleged for forcible  dispossession  of  1  Katha  5  Lechas  of  land  by  the  defendant without  giving  any  date,  specific  part  of  the  dispossession  etc.  etc.  In evidence,  particularly  during  cross-examination,  the  PW  1  has categorically admitted that she has no document to show her title over the suit land or even no document to show her possession over the suit land or any part thereof. Though she has proved one copy of Will, but it is not clear from the said Will that the suit land was ever bequeathed to the plaintiff.  Due to difference in the quantity of land as narrated above at Kahilipara, she has described two plots of land, one is of 5 Kathas and one is of 4 Kathas. The 4 Kathas is a part of the Will, but there was no mention of  any 5 kathas in the Will.  There is  even no mention of  3 Kathas  10 Lechas of land in the Will. Apart from this, it is in the admission of the evidence of the plaintiff that the Will was not probated. During discussion on this issue, Ld. Trial Court by referring a reported case of AIR 2004 SC 

2060,  [Commissioner,  Jalandhar  Division  and  ors.  Vs.  Mohan  Krishna Abrol and Anr. with Mohan Krishan Abrol Vs. State of Punjab] has held that  without  taking Probate,  rights  can be claimed under a  Will.  I  am afraid regarding the correction of ratio adopted by the Ld. Trial Court on this point. On careful scrutiny of the above judgment, I am of the opinion that the ratio as laid should be “no  right of  executor or legate can be  

established in any Court of justice unless a Court of competent jurisdiction  



Page 10 of 11                     Title Appeal No. 92/2011
has granted a Probate of the Will under which the right is claimed or has  

granted  letters  of  administration  with  the  Will  or  with  copy  of  

authenticated  copy  of  the  Will.”  Ld.  Trial  Court  has  mis-quoted  the judgment in favour of the plaintiff.                                …….. Contd.. at P/ 1018. The  defendant's  case,  on  the  other  hand  is  that  she  is possessing a Govt. land and the house situated on the said land was gifted to her by her step mother-in-law i.e. first wife of husband of the plaintiff and she is paying Municipal holding  taxes for the house. She denied the allegations of possession of the plaintiff over the said land. Her evidence remains  unshaken.  There  is  no  assertive  evidence  of  any  illegal dispossession by the defendant over any part of the land of the plaintiff. Considering the evidence on record, I am of the opinion that plaintiff has failed to prove her possession over the schedule land or even the alleged act of dispossession by the defendant either with consent or with force. Ld.  Trial  Court  after  discussing  the  facts  has  rightly  concluded  in  the above tune except the application of ratio of Hon'ble Supreme Court.  I concur with the findings of the Ld. Trial Court. 19. Issue No. 5 :-   Ld.  Trial  Court  has  taken  up  the  discussion  on Issue No. 5 along with Issue No. 4. This issue relates to execution of a Will as stated above. Due to ambiguity in the plaint and fact that the Will was not  probated,  it  cannot  be  said  that  the  husband  of  the  plaintiff  has executed the  Ext-1 Will  by bequeathing the suit  property.  Though the Will contains various other properties,  but we are not concerned with those properties in the suit. So far the suit land is concerned, there is no mention in the said un-probated Will and hence, the Will cannot be acted upon as  a  part  of  evidence in  this  case  so  far  transfer  of  property  is concerned. The other aspect against the plaintiff is that the suit land is a Govt. khas land and the husband of the plaintiff not being the owner of the suit land, cannot bequeath the property which  is not owned by him. On this ground alone, if at all any bequeath is made regarding the suit property, the same is void.               20. Issue Nos. 6 and 7 :- Both  the  issues  are  related  to  reliefs.  In view of my above discussion and decision on the issues, plaintiff  is not 
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entitled for any relief and Ld. Trial Court has rightly refused to grant the reliefs to the plaintiff and dismissed the suit. There is no perversity on the ultimate decision of dismissal of the suit.  I concur with the findings on these issues.                                                                   …….. Contd.. at P/ 11  21. In the result,  I  hold that  the appeal  is  devoid of  merit  and same deserves to be dismissed, which I do accordingly.  

O R D E R 22. The appeal is dismissed exparte without cost. The judgment and  decree  passed  by  Ld.  Trial  Court  on  03/09/11  in  Title  Suit  No. 267/2009 is affirmed and upheld. 23. Prepare the decree within 15 days from today accordingly.24. Send down the case record of T.S. No. 267/2009 to learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment and decree.Given under my hand and seal  of  this  court  on this  22nd day of 

January, 2013.
 Dictated & Corrected by me.
         Civil Judge No. 3,                                           Civil Judge No. 3,       Kamrup, Guwahati.                                      Kamrup, Guwahati.


