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District: KAMRUP.

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Additional District Judge No. 3, Kamrup, Guwahati.  
Satur  day, the 6  th   Day of July, 2013.  

Misc.  Appeal No.   2/2012  

Smt. Deepali Choudhury  .....…          Appellant/defendant No. 1.-Versus-Smt. Meera Choudhury & Ors .......          Respondents/plaintiffs.
This appeal coming on for final hearing on 15.06.2013 in the presence of –Mr. B. K. Sarma                  ……            Advocate/Pleader for Appellant.Ms. R.D. Borua  .........                  Advocate/Pleader for respondents.and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order XLIII Rule 1(r) read with Section 151 of the CPC is preferred by the appellant/defendant No. 1 against the order dated  15.03.2012 passed by Ld. Civil Judge No. 3, Kamrup, Guwahati in Misc (J) Case No. 128/11 arising out of T.S. No. 227/2011. 2. On receipt of  the appeal  memo,  notices  were issued to the respondents/plaintiffs and case record of Misc. (J) Case No. 128/2011 and 
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TS  227/2011  was  called  for.  Respondents  appeared  through  their engaged Advocate and contested the appeal.      ……………. Contd. on P/23. I  have  heard  learned  advocate  for  both  the  sides,  gone through  the  appeal  memo  and  the  case  record  of  Misc.  (J)  Case  No. 128/2011 and TS 227/2011. 4. The  facts  leading  to  TS  227/2011  &  Misc  (J)  Case  No. 128/2011  in  brief,  are  that  petitioners/plaintiffs  inherited  the  land measuring 1 Katha 9 Lechas covered by Dag No. 11(new), 21(old) of Patta No.140  (new),  28(old)  and  also  7  Lechas  of  land  covered  by  Dag  No. 10(new)  20(old)  of  K.P.  Patta  No.4  under  Revenue  Village  Bharalumukh Town, Mouza Jalukbari from their husband/father Late Nagendra Chandra Choudhury. Late Gopal Chandra Choudhury had two sons and one daughter namely Late Nagendra Chandra Choudhury, husband of petitioner No.1 and father of  petitioner Nos.2 and 3,  Late Debendra Chandra Choudhury and Smti  Dipali  Choudhury,  OP/defendant  No.1.  After  the  death  of  Gopal Chandra Choudhury, the aforesaid three legal heirs had divided the landed property left by him among themselves vide Family Settlement Deed dated 28/9/79. Smti Dipali Choudhury (OP No.1) inherited 19 Lechas of land in two dag with a rider that she will not be entitled to transfer her share of  land to any outsider and she will have to transfer the same to Late Nagendra Chandra  Choudhury,  (predecessor  of  petitioners)  and  Nagendra  Chandra Choudhury will have to pay Rs. 10,000/- to Smti Dipali Choudhury at the time of her marriage and in case of failure of said Nagendra Chandra to pay the said amount,  Smti  Dipali  Choudhury will  be at  liberty to sell  out her share of property to any outsider at her will. But in violation of terms and conditions of the said family settlement,  the OP No.1,  executed a Deed of Agreement as well as a Power of Attorney in favour of OP No. 2, who is a  builder,  to  develop  and  construct  a  multi-storied  building/flats  over  her share  of  land  for  selling  the  said  flats  to  intending  purchasers.  On 04/04/2011, the petitioners served a pleader notice upon the OPs through not to transfer the land/building but the OPs have not paid any heed to their request.  Hence,  the petitioners/plaintiffs  have been compelled to  file  the suit for enforcing the family settlement dated 28/9/79 and for permanent 
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injunction as well as the instant petition for temporary injunction in terms of the prayer of permanent injunction.               ……………. Contd. on P/3

5. Against the above petition, the OPs/defendants contested the pro-

ceeding by filing the written objections with pleadings that since the OP No.1 

inherited the suit land from her father Late Gopal Chandra Choudhury as per 

verbal arrangement with her brothers, as such, the Annexure-I is inadmissible 

and not binding. The answering Ops further stated that since the OP No.1 is the 

absolute owner and possessor of the suit land, she has every right to transfer the 

same to the OP No.2. It is also pleaded that the agreement is not binding in law 

being a contingent contract due to its condition of payment of Rs. 10,000/- at the 

time of marriage of OP No. 1. But as she never chosen to marry, the said rider 

became in-fructuous and now cannot be enforced in law. Since partition, the OP 

No. 1 possesses the land by obtaining separate mutation and now in her old days,  

for her well being she has entered into the contract of development. Hence, the 

OP No. 1 and 2 prayed for dismissal of the petition for injunction with cost. 

6. Upon hearing Ld. Advocates for both sides, Ld. Trial Court has 

been pleased to dispose the petition of temporary injunction by an order of 

maintaining status-quo to preserve the subject matter of dispute and accord-

ingly directed both the parties to maintain status-quo as above.7. Against  the  said  order  of  passing  status-quo,  the defendant/OP  has  filed  the  appeal  on  the  following  amongst  other grounds :-
a) That the Ld. Trial Court has failed to appreciate the pleadings  

of both the parties and committed wrong in passing the order;

b) That Ld.  Trial Court has failed to consider the fact that suit  

property is the absolute property of the OP No. 1;c) That  Ld.  Trial  Court  failed  to  consider  that  the  

plaintiffs/plaintiffs have no vested interest to get the land purchased  

even by preferential right under the family arrangement as the same  

was void due to putting of undue rider in enjoying the property;

d) That Ld.  Trial Court has passed the impugned order without  

discussing the vital three ingredients of the injunction;8. Point for determination in this appeal is:- 
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(i) Whether the impugned order passed by Ld. Trial Court is just and proper or needs any  interference in this appeal. …. Contd.. p/49. During  appeal  hearing,  Ld.  Advocate  for  the  appellant  has vehemently  argued  by  relying  upon  the  grounds  taken  in  the  appeal memo and tried to impress upon the Court that the impugned order was passed in violation of the mandatory provisions of law as settled by the Hon'ble  Supreme  Court  and  the  Gauhati  High  Court  while  granting  a temporary injunction so far lack of findings on existence of prima facie case, balance of convenience and irreparable loss and injury in a chain. It is also argued that though in fact Court has directed to maintain status-quo,  the  same  order  amounts  to  temporary  injunction  against  the appellants/defendants.  On  the  other  hand,  Ld.  Advocate  for  the respondents/plaintiffs while submitting on the merit, has supported the judgment and stated that Court has the powers rather a duty to preserve the suit property during pendency of the suit and as such, no interference is called for against the impugned order. 10. Before proceeding further, I would like to remind myself on the powers of appellate court while deciding an appeal against the order of granting/refusing temporary injunction by trial court,  in view of the ratio laid down by Hon'ble Supreme Court of India in the case of Wander Ltd.  & Anr.  Vs.  Antox India P. Ltd. MANU/SC/0595/1990/1990 (Supp) SCC 727. In this case, it was held ….. 

“9. The appeals before the Division Bench were against the exercise of  
discretion by the Single Judge. In such appeals, the Appellate Court will  
not  interfere  with  the  exercise  of  discretion  of  the  court  of  first  
instance and substitute its own discretion except where the discretion  
has been shown to have been exercised arbitrarily, or capriciously or  
perversely or where the court had ignored the settled principles of law  
regulating  grant  or  refusal  of  interlocutory  injunctions.  An  appeal  
against  exercise  of  discretion  is  said  to  be  an  appeal  on  principle.  
Appellate  Court  will  not  reassess  the  material  and seek  to  reach a  
conclusion different from the one reached by the court below if the one  
reached by  the  court  was  reasonably  possible  on the  material.  The  
appellate court would normally not be justified in interfering with the  
exercise of discretion under appeal solely on the ground that if it had  
considered  the  matter  at  the  trial  stage  it  would  have  come  to  a  
contrary conclusion. If the discretion has been exercised by the Trial  
Court reasonably and in a judicial manner the fact that the appellate  
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court would have taken a different view may not justify interference  
with the trial court's exercise of discretion.”                  ……………. Contd.  
on P/511. Hon’ble Gauhati High Court in the reported case of Radhabari Tea Company (P) Ltd. --VS-- Mridul Kumar Bhattacharjee and ors [2010 (1)  GLT 189] while  endorsing the  ratio  of  Wander Ltd.  & Anr (supra) observed as follows:- 

“(45)  Thus,  an  appeal  against  exercise  of  discretionary  
jurisdiction is really an appeal in principle and that is why, unlike  
a  regular  appeal,  in  ordinary  sense,  where  whole  evidence  on  
record is examined anew by the appellate Court,  what is really  
examined,  in  an  appeal  against  exercise  of  discretionary  
jurisdiction, is the legality and validity of the order and it can be  
set aside and should be set aside only when there is a patent error  
on the face of the record or the order is against the established or  
settled  principles  of  law.  If  two views are possible  and a view,  
which  is  reasonable  and  logical,  has  been  adopted  by  a  trial  
Court, the other view, howsoever appealing, would not be allowed  
to be substituted in place of the trial Court's views,  which are,  
otherwise, reasonable and logical.”12. Keeping the above law in mind and the fact that, in the matter in hand, I am exercising the power of appellate court which are limited in nature,  on a  prayer  to  set  aside/reverse  the  order  of  refusal  to  grant temporary injunction, as sought by appellant, the appellant must succeed in showing that  the trial  Court used its  power of  refusal  of  temporary injunction   arbitrarily,  capriciously  or  perversely  and/or  that  the  trial Court  has  ignored  the  settled  principle  of  law  regarding  grant  of temporary or interlocutory injunction. 13. In this attempt, learned advocate for appellant has put much stress in submitting that bare reading of the order shows that there is no discussion about the three ingredients of granting temporary injunction and  no  finding  regarding  their  existence  in  favour  of  petitioner/ respondents  as  well  as  misreading  of  the  rider  clause  in  the  family settlement which was otherwise inadmissible in law. 14. It  is  now  well  settled  that  asking  the  parties  to  maintain status quo is an injunction of prohibitory form. It is also settled that for granting/refusing temporary injunction, court has to consider the fact as pleaded  and  to  find  out  existence  of  prima  facie  case,  balance  of 
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convenience  and  irreparable  loss  and  injury  to  the  party  seeking injunction.                                                                    ……………. Contd. on P/6  15. In  the  reported  case  of  Dalpat  Kumar  and  Anr.  v.  Prahlad Singh  and  Ors  [ MANU/SC/0715/1991/(1992)  1  SCC  719 ]  Hon'ble Supreme Court of India held that ……….

“Therefore,  the  burden  is  on  the  plaintiff  by  evidence  aliunde  by  
affidavit or otherwise that there is "a prima facie case" in his favour  
which needs adjudication at the trial. The existence of the prima facie  
right and infraction of the enjoyment of his property or the right is a  
condition for the grant of temporary injunction. Prima facie case is  
not to be confused with prima facie title which has to be established,  
on  evidence  at  the  trial.  Only  prima  facie  case  is  a  substantial  
question raised, bona fide, which needs investigation and a decision  
on merits. Satisfaction that there is a prima facie case by itself is not  
sufficient to grant injunction.  The Court further has to satisfy that  
non-interference by the Court would result in "irreparable injury" to  
the party seeking relief and that there is no other remedy available to  
the party except one to grant injunction and he needs protection from  
the consequences of apprehended injury or dispossession. Irreparable  
injury,  however,  does  not  mean  that  there  must  be  no  physical  
possibility of repairing the injury, but means only that the injury must  
be  a  material  one,  namely  one  that  cannot  be  adequately  
compensated by way of damages. The third condition also is that "the  
balance of convenience" must be in favour of granting injunction. The  
Court while granting or refusing to grant injunction should exercise  
sound judicial discretion to find the amount of substantial mischief or  
injury which is likely to be caused to the parties, if the injunction is  
refused and compare it with that it is likely to be caused to the other  
side if the injunction is granted. If on weighing competing possibilities  
or probabilities of likelihood of injury and if the Court considers that  
pending the suit, the subject-matter should be maintained in status  
quo, an injunction would be issued. Thus the Court has to exercise its  
sound  judicial  discretion  in  granting  or  refusing  the  relief  of  ad  
interim injunction pending the suit.”16. In  the  reported  case  of  Ajendraprasadji  Narendraprasadji Pandey  Vs. Swamy  K.  Narayandasji  and  Ors. MANU/SC/0399/2005/ (2005) 10 SCC 11, Hon'ble Supreme Court of India held that …… 
“12. It is needless to note that while deciding the issue of injunction  
the Courts have to consider the cumulative  factors i.e.  prima facie  
case,  balance of convenience and irreparable loss.  Definite findings  
have to be given on these aspects, on a prima facie basis.”17. From  the  above  ratios,  it  is  apparent  that  before  granting temporary  injunction,  Court  shall  have  to  satisfy  and  justify  on  the 
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existence of ingredients of all the three principles of i.e. prima facie case, balance of convenience and             ……………. Contd. on P/7irreparable  loss  and  injury  in  favour  of  the  petitioners.  Any  deviation from the above rule makes the order illegal and untenable in law. 18. Now  turning  to  the  facts  in  hand,  it  appears  that  Ld.  Civil Judge  No.  3  while  passing  the  impugned  order  dated  15.03.2012  has discussed the case of the petitioners/plaintiffs as well as the defence set up by the OPs.  Ld.  Court has also considered the facts of the case and directed  the  parties  to  maintain  status-quo  in  respect  of  

alienation/transfer of the suit property or any part thereof to a third party  

till disposal of the main suit.19. From the bare reading of the impugned order, it is clear that in coming to the conclusion for directing the parties to maintain status quo, Ld. Trial Court has though considered the facts but did not expressly give  any  finding  on  the  existence  of  prima  facie  case  for  grant  of temporary injunction.  Even no opinion/finding was recorded regarding existence  of  balance of  convenience and irreparable loss  and injury in favour of the petitioner. As stated earlier, Hon'ble Supreme Court in the cases  referred above,  have made it  mandatory to  discuss  all  the  three ingredients. It is mandatory on the part of trial court that while passing an order  of  injunction;  Court  must  have to  come to  conclusion  regarding existence of all the three principles with cumulative effect in favour of the party  seeking  injunction.  On  bare  reading  of  the  impugned  order,  it appears that Ld. Trial Court has failed to perform its duty to find out the materials leading to question of respective convenience or inconvenience of both the sides and question of irreparable loss and injury to petitioner. On this count alone, the order of the Ld. Trial Court can be said as illegal and untenable in law. 20. Let me consider the propriety of the order on factual aspect too. I have gone through the details of the record. There is no dispute that in the year 1979, property was partitioned and the Op No. 1 took delivery of  possession over her part and subsequently  obtained separate  patta, municipal holding etc. As such, apparently, the suit land no way remained 
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joint.  There  is  no  denial  to  the  existence  of  one  unregistered  family settlement deed in which                                       ……………. Contd. on P/8a clause was mention that in the event of marriage of the appellant/ OP No. 1, the predecessor of plaintiff shall have to pay Rs. 10,000/- else OP No.  1 shall  be at  liberty to  sell  the land to third party.  Admittedly the situation of payment of Rs. 10,000/- never arose as the appellant chosen to remain unmarried. Hence, the arguments of the learned advocate of the appellant that it was contingent contract have force. After separation of joint  status  over  the  suit  property,  right  of  preferential  purchase  no longer  exists  in  favour  of  the  petitioner.  Learned  advocate  for  the appellant  though  argued on the  point  legality  of  the  family  settlement deed for want of registration, I am not interested to decide the same at this stage of deciding appeal on temporary injunction. Though there exist a prima facie case in favour of the plaintiff/respondent for going into trial, but as admittedly, the OP/appellant is in possession of the suit land on her own right and a substantial portion of multi-storied building has been over,  there  is  no  balance  of  convenience  in  favour  of  the  petitioners/ respondent,  rather  in  the  event  of  granting  injunction  either  by restraining  the  appellant/OP  with  the  order  of  injunction  in  using  the property or by directing them to maintain status-quo will certainly cause more inconvenience to the OP/appellant to enjoy the property at the fag end  of  her  life.  So  far  irreparable  loss  and  injury  is  concerned,  if  the injunction  was  refused  plaintiff/petitioner  will  not  going  to  suffer  any loss.  The petitioners are not going to suffer any loss and injury at  this stage, if the injunction is refused. So, on these two counts, the petitioners have failed to make out  any case for  grant  of  temporary injunction or even passing of an order of status-quo. 21. Ld.  Trial  Court  while  passing  the  impugned  order  has  not considered the above aspect on facts. As such, on both counts i.e. on legal footings as well as factual side, the order of the Ld. Trial Court cannot be allowed to sustain. I have no hesitation to hold that the impugned order is illegal and not backed by sound reasoning both on facts and law. As such, though appellate Court has limited power in interfering against an order 
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of temporary injunction, yet it is a fit case for interference of the order in view of its impropriety and illegality on law.         ……………. Contd. on P/922. Considering all above, the appeal is allowed. The impugned order is set aside and reversed. I hold that petitioners have failed to make out  any  case  for  grant  of  temporary  injunction  in  their  favour.  In  the result, the Misc (J) Case No. 128/2011 as filed by the plaintiff/petitioner stands dismissed on contest. Parties are directed to bear their own cost. O R D E R23. The  appeal  is  allowed  on  contest  without  cost.  The  order dated 15.03.2012 passed by Ld. Civil Judge No. 3, Kamrup, Guwahati in Misc (J) Case No. 128/2011 is set aside. 24. The  Misc  (J)  Case  No.  128/2011  as  filed  by  the  plaintiff/ petitioner stands dismissed on contest.25. Send down the case record of TS 227/2011 and Misc. (J) Case No. 128/2011 to learned Civil Judge No. 3, Kamrup, Guwahati with a copy of this judgment.26. In  view of  sending down the  case  record of  TS 227/2011, both the parties are hereby directed to appear before learned trial court on 21.07.2013 for further instructions in TS 227/2011.Given under my hand and seal of this court on this 6th day of July, 2013.
             Additional District Judge No. 3                                                                             Kamrup, Guwahati.


