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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 29th day of July, 2013.

Misc. Appeal No. 4 of 2012

1. Sri Moheswar Kalita
2. Sri Ananta Ram Kalita
3. Sri Lankeswar Kalita
4. Sri Dhireswar Kalita            ….. Appellants/Plaintiffs

-Versus-
Sri Ratneswar Kalita               ..... Respondent/Defendant

This appeal coming on for final hearing on 02.07.2013 in the presence 
of: –

Mr. L. Talukdar               ..… Advocate/Pleader for Appellants
Mr. B. Sarma                  ..... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

J U D G M E N T

1. This  miscellaneous  appeal  is  directed  against  the  final 
order dated 15.12.2011 passed by the learned Munsiff  No. 1, 
Kamrup, Guwahati, in Misc (J) Case No. 409/11, arising out of 
Title Suit No. 165/11.

2. Before I go into the grounds of this appeal,  let me have a 
look at the respective cases of both the sides.

Case of the appellants/plaintiffs

3. The  defendant  herein,  as  plaintiff,  had  instituted  T.S. 
98/2001 against the plaintiffs herein and the suit was decreed 
on contest vide judgment and decree dated 22.07.2008. The said 
decree  is  put  into  execution  in  T.  Ex.  No.  07/2011.  The 
execution of the decree in T. Ex. No. 07/2011 is sought to be 
restrained by way of temporary injunction. The defendant had 
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obtained  the  decree  in  the  said  earlier  suit  by  playing  fraud 
upon the Court. The plaintiffs no. 2 – 4 and the defendant are 
brothers and the plaintiff no.1 is their father. On 14.03.1963, 
the suit land in the earlier suit was gifted to the defendant by 
the  original  owner  i.e.  father  of  the  plaintiff  no.  1  and 
grandfather  of  plaintiffs  no.  2  –  4  and  the  defendant.  The 
defendant was a minor at the time of the gift. On 13.02.1977, 
the defendant  made a  katcha deed of  family  arrangement  for 
sharing the said gifted land with the plaintiffs no. 2 – 4. It was 
agreed that the plaintiffs would reside in three-fourth share of 
the land and the defendant would hold one-fourth share. The 
contention of the plaintiffs is that the defendant played fraud 
upon  the  Court  in  the  earlier  suit  by  stating  that  he  had 
possession of  the suit  land and at  the  same time prayed for 
recovery  of  the  suit  land  and  falsely  stated  that  he  had 
constructed the Assam-type house and at the same time prayed 
for demolition thereof. The defendant adduced false evidence by 
forging his own signature and thereby furnished false signatures 
for comparison by handwriting expert. As the said judgment was 
obtained by playing fraud upon the Court, the same is liable to 
be set aside. The plaintiffs have prayed in the suit to stay the 
execution of the decree passed in the said suit.

Case of the respondent/defendant

4. In his written statement/objection, the defendant denied 
the contentions of the plaintiffs. He contended that he had not 
played fraud upon the learned Court and that the decree was 
lawfully obtained. The defendant contended that in the earlier 
suit he has duly proved his title which the plaintiffs have not 
disputed in the present suit. In the previous suit, the present 
plaintiffs had failed to prove that the alleged family arrangement 
deed dated 13.02.1977 is a lawful deed and it had binding effect 
on the parties in the suit. In the previous suit, the plaintiffs as 
defendants had adduced evidence in their favour but had failed 
to establish their claim lawfully over the land in question. The 
learned Court,  after  considering  all  the  pleadings,  documents 
and evidences, had delivered the judgment decreeing the suit of 
the present defendant. The present plaintiffs had challenged the 
judgment  and  decree  in  the  first  Appellate  Court  which  had 
upheld  the  judgment  and  decree.  The  matter  directly  and 
substantially in issue in this suit has already been heard and 
finally decided in the previous suit.  For all  the above reasons 
inter alia, the defendant prayed for dismissal of the case.
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Impugned Order

5. The  learned  Court  below,  after  discussing  all  the  three 
golden  principles  of  granting  the  injunction,  was  pleased  to 
reject the injunction application.

Grounds for Appeal  

6. In the present appeal, the appellants/plaintiffs have taken 
the following grounds inter alia:

1.  By the impugned order the learned Court below has in fact 
decided the suit itself on merit leaving nothing for trial.

2.  The  learned  Court  below  has  mechanically  passed  the 
impugned order without giving due consideration to the fact that 
the plaintiffs  are  in  possession of  the suit  land for  about  34 
years adverse to the defendant.

3. The learned Court below has failed to peruse the schedule of 
the  suit  property  in  the  present  suit  which  is  sought  to  be 
affected by the execution of the fraudulent decree in respect of a 
different schedule of property.

4. The learned Court below has not discussed the precedents 
cited on behalf of the appellants/plaintiffs at the time of hearing 
of the Misc. (J) Case.

Point for determination

7. Keeping  in  mind  the  law  laid  down  in  Radhabari  Tea 
Company  (P)  Ltd.  v.  Mridul  Kumar  Bhattacharjee  and 
Others, [2010] 2 GLR 231, the point for determination in this 
appeal is as to whether the learned Court below, while rejecting 
the  prayer  for  granting  the  temporary  injunction  to  the 
plaintiffs/appellants vide its order dated 15.12.2011, passed in 
Misc (J) Case No. 409/11, arising out of Title Suit No. 165/11, 
exercised  its  discretion  erroneously,  arbitrarily  or  by  ignoring 
settled  principles  of  law  regulating  grant  or  refusal  of 
interlocutory injunction, and, if so, as to whether the said order 
of the learned Court below is liable to be interfered with and set 
aside.

Discussion and reasons therefor

8. The appellants/plaintiffs have assailed the judgment and 
decree  passed in the previous suit  (T.S.  98/2001) because of 
some facts/points  (frauds)  as  mentioned in the plaint  of  T.S. 
165/11. But, as rightly observed by the learned Court below, all 
those facts/points were substantially dealt with and examined 
by his learned predecessor i.e. the then Munsiff No. 1, Kamrup, 



M i s c .  A p p e a l  N o . 4 / 2 0 1 2 P a g e  | 4

Guwahati,  in  the  said  previous  suit.  I  have  perused  the 
judgment in the said T.S. 98/2001. As regards the factum of 
possession of the suit land, the learned Court had found that 
the suit land was under the possession of the present plaintiffs 
and held that the present defendant is entitled to possession. 
The learned Court had found that neither side could prove as to 
who had constructed the Assam-type house standing on the suit 
land.  The  learned  Court  had  substantially  discussed  all  the 
relevant facts and had eventually found that the report of the 
handwriting expert is not worth relying. This apart, the learned 
Court had found that Ext. A is inadmissible in evidence as it was 
not registered as per Section 17 of the Registration Act.

9. One of the grounds taken by the appellants/plaintiffs in 
the memo of appeal is that by the impugned order the learned 
Court below has, in effect, decided the suit itself on merit leaving 
nothing  for  trial.  This  ground  is,  however,  not  tenable.  The 
plaintiffs have challenged the judgment and decree passed in the 
previous  suit  on  the  ground  that  the  same  was  obtained  by 
practising  fraud  upon the  Court.  As  such,  it  was  incumbent 
upon the plaintiffs to  prima facie show in the present suit and 
also in the injunction application the alleged frauds played upon 
the Court by the defendant. Therefore, in order to consider and 
decide  the  injunction  application,  some  discussion  of  the  so 
called  frauds  was  necessary  to  find  out  as  to  whether  the 
plaintiffs have been able to prima facie make out that the decree 
in  the  said  previous  suit  was,  in  fact,  obtained  fraudulently. 
What the learned Court below has done is taken up the pleas of 
the plaintiffs vis-à-vis the judgment passed in the said previous 
suit  (T.S.  98/2001)  and  found  that  all  such  pleas  were 
considered and discussed in the said judgment by his learned 
predecessor. The learned Court below has made all the relevant 
discussion which was necessary to find out as to whether the 
plaintiffs have a prima facie case to go for trial, and, therefore, it 
would  not  be  right  to  say  that  the  learned  Court  below has 
virtually decided the title suit on merit.    

10. Another ground taken by the appellants/plaintiffs in the 
memo  of  appeal  is  that  the  learned  Court  below  has 
mechanically  passed  the  impugned  order  without  giving  due 
consideration to the fact that the plaintiffs are in possession of 
the suit land and if the fraudulent decree dated 22.07.2008 in 
T.S.  98/2001  is  executed  then  the  appellants’  peaceful  long-
standing possession for about 34 years adverse to the defendant 
would  be  denied  without  trial.  But,  the  plea  of  adverse 
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possession, which was also raised before the then Munsiff No. 1, 
Kamrup, Guwahati, in T.S. 98/2001, was substantially taken up 
and dealt with in issue No. 3 of  the judgment passed in T.S. 
98/2001.  

11. The  learned  advocate  for  the  appellants/plaintiffs  have 
relied on a decision of the Bombay High Court in  Narayanrao 
Marotirao Pimpalkar Vs. Waman Nathuji Wankhade and Anr., 
AIR 1974 Bom 319, wherein it was held inter alia that existence 
of a decree in favour of the defendant who seeks to execute the 
same  cannot  be  treated  as  an  absolute  right  ousting  the 
jurisdiction of the Court to grant injunction, and wherever the 
complaint is that the defendant either at the foot of a decree or 
otherwise  is  trying  to  cause  injury  to  the  right  under 
adjudication of the plaintiff, the matter requires to be examined 
on its own merit.  But, the appellants/plaintiffs have not been 
able to prima facie show the injury which the said judgment and 
decree  was  going  to  cause  to  them.  So,  the  decision  is  not 
applicable to the facts of the instant case.

12. The appellants/plaintiffs have submitted in the memo of 
appeal  that  the  learned  Court  below  has  not  discussed  the 
precedents  cited  on  behalf  of  the  appellants/plaintiffs  at  the 
time of hearing of the Misc. (J) Case. The appellants/plaintiffs 
have mentioned/referred two citations in the memo of appeal 
which are as under:

(1)  Rajkumar  Sanahal  Singh  and  Ors. Vs. R.  K.  Khutasana 
Singh and Ors., AIR 1985 Gau 71; and

(2)  S.  P.  Chengalvaraya  Naidu (dead)  by L.Rs.  Vs. Jagannath 
(dead) by L.Rs. and others, AIR 1994 SC 853. 

13. In  Rajkumar  Sanahal  Singh  and  Ors. Vs. R.  K. 
Khutasana  Singh  and  Ors.,  AIR  1985  Gau  71,  the  ratio  
decidendi was that  "Court shall consider comparative mischief 
or inconvenience of both parties while considering question of 
balance of convenience." In the instant case, the learned Court 
below  has  rightly  observed  that  the  plaintiffs  don’t  have  the 
prima facie case to  go in for  trial.  Situated thus,  there  is  no 
question  of  the  balance  of  convenience  being  in  favour  of 
granting the injunction.  

14. In  S.  P.  Chengalvaraya  Naidu  (dead)  by  L.Rs. 
Vs. Jagannath (dead) by L.Rs. and others, AIR 1994 SC 853, 
it  was  held  by  the  Hon’ble  Supreme  Court  that  a  decree 
obtained by practising fraud on Court is a nullity. A person who 



M i s c .  A p p e a l  N o . 4 / 2 0 1 2 P a g e  | 6

bases his case on falsehood has no right to approach the Court 
and  his  case  can  be  summarily  thrown  out  at  any  stage  of 
litigation.  In our case,  however,  the learned Court  below has 
correctly held that his learned predecessor had taken up and 
examined all the relevant pleas (relating to fraud) as taken by 
the plaintiffs in the present suit/case.   

15. The learned Court below has, therefore, rightly held that 
the then Munsiff No. 1, Kamrup, Guwahati, had considered all 
the pleas raised by the plaintiffs and had passed the judgment 
and decree after a full-blown trial. Taking into account all the 
aspects  of  the  matter,  the  learned  Court  below  arrived  at  a 
finding that the plaintiffs have failed to show that they have a 
prima facie case to go in for trial.  I  find no erroneousness or 
arbitrariness  in  the  impugned  order.  Accordingly,  the  instant 
appeal is devoid of any merit and deserves dismissal.

Conclusion

16. In  view  of  the  foregoing  discussion,  the  appeal  stands 
dismissed on contest.  The  impugned order  dated  15.12.2011, 
passed by the learned Munsiff No. 1, Kamrup, Guwahati, in Misc 
(J)  Case No.  409/11,  arising out of  Title  Suit  No.  165/11,  is 
hereby confirmed.

17. Let  the  case  records  of  Title  Suit  No.  165/11,  Misc.  (J) 
Case No. 409/11 and T. Ex. Case No. 7/11 be sent back to the 
Court of the learned Munsiff No. 1, Kamrup, Guwahati, with a 
copy of this Judgment.

Given under my hand and the seal of this Court on this 
the 29th day of July, 2013.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.    


